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Preface

This edition of Major Issues in the Federal Law of Employment Discrim-
ination discusses developments in the law through June 2011. These de-
velopments, like those recounted in earlier editions, are many and varied.
This field of law continues to expand to cover new forms of discrimina-
tion and additional employment practices. Both new judicial decisions
and new legislation have addressed the issues in this field in increasing
detail. It would have been impossible to keep up with all of these devel-
opments without the diligent efforts of my research assistants, Nicholas
Bluhm, Laura Bowers, Kevin Kelly, and Diane Wielocha. For similar
reasons, I am grateful to Foundation Press, which has allowed me to use
material from my book Employment Discrimination Law: Visions of
Equality in Theory and Doctrine (third edition 2010) in updating this
monograph. Several federal judges have read and commented on this and
earlier editions of this monograph, most recently Judge Denny Chin of
the United States Court of Appeals for the Second Circuit. I continue to
be grateful to them and to the editors at the Federal Judicial Center, who
read the entire manuscript and recommended several important changes.
Everyone who assisted with this monograph improved it in ways too
numerous to mention, but I remain responsible, of course, for any mis-
takes.






Introduction

Earlier editions of this monograph analyzed two major pieces of legisla-
tion that profoundly changed the federal law of employment discrimina-
tion: the Americans with Disabilities Act of 1990' and the Civil Rights
Act of 1991.% Both of these statutes responded to perceived deficiencies
in existing law: the first, to the limited coverage of laws protecting the
disabled, and the second, to accumulated judicial decisions that had gen-
erally restricted the scope and enforcement of previously enacted laws.
The same process renewed itself in the last year, with the passage of the
Genetic Nondiscrimination Act of 2008,3 the ADA Amendments Act of
2008* and the Lilly Ledbetter Fair Pay Act of 2009.° Congress also is
actively considering the Employment Non-discrimination Act,® which
extends the prohibitions of Title VII to discrimination on the basis of
perceived or actual sexual orientation and gender identity.

The current edition examines the law after the courts and Congress
have tried to assimilate these changes to the increasing number of federal
statutes that prohibit employment discrimination. Perhaps we stand at the
threshold of further fundamental changes, but predicting developments in
this field, and especially the details of how and when they will occur, is a
notoriously treacherous exercise. The developments over the last two
decades already offer enough material for analysis and exposition. No
one of these developments, by itself, has signaled a decisive shift in em-
ployment discrimination law, but cumulatively they have confirmed sev-
eral trends first evident in the legislation of the early 1990s. The law has
evolved toward ever more intricate statutory provisions and correspond-
ingly detailed judicial decisions. It has also relied increasingly on dam-

1. Pub. L. No. 101-336, 104 Stat. 327, 42 U.S.C. §§ 12101-12213 (2006).

2. Pub. L. No. 102-166, 105 Stat. 1071 (1991) (codified in part in scattered sections
of 2 and 42 U.S.C. (20006)).

3. Pub. L. No. 110-233, 122 Stat. 881 (2008) (codified in scattered sections of 26,
29, and 42 U.S.C.A. (2010)).

4. Americans with Disabilities Amendments Act of 2008, Pub. L. No. 110-325, 122
Stat. 3553 (2008) (codified in 29 U.S.C.A. § 705 (2010) and 42 U.S.C.A. §§ 12101-10
(2010)).

5. Pub. L. No. 111-2, 123 Stat. 5 (codified in Title VII at §§ 706(e)(3), 717(f), 42
U.S.C.A. §§ 2000e-5(e)(3), 16(f) (2010)).

6. H.R. 3017, 111th Cong., 1st Sess. (2009)
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ages as a remedy for employment discrimination and therefore on tort
principles to determine liability. Newer statutes have also shifted away
from racial discrimination as the principal target of civil rights laws to
discrimination on other grounds, such as disability, as evidenced by the
recent comprehensive set of amendments to the Americans with Disabili-
ties Act (ADA). This introductory section places these developments in
the context of previously enacted statutes.

The most important of these statutes is Title VII of the Civil Rights
Act of 1964.” Title VII is both the broadest federal statute that prohibits
discrimination in employment and the model for many of the narrower
statutes. Title VII generally prohibits discrimination in all aspects of em-
ployment on the basis of race, color, religion, sex, or national origin by
employers, unions, employment agencies, and joint labor-management
committees. Despite the breadth of its prohibitions, Title VII was the
product of an arduous legislative struggle that led to important compro-
mises in matters of both substance and procedure. These compromises
were necessary to secure enactment of the Civil Rights Act of 1964, and
in particular, to obtain the two-thirds majority then required to invoke
cloture in the Senate.® Because of the controversy surrounding Title VII,
its legislative history consists primarily of debates on the floor of each
house. In the Senate, the bill that eventually became the Civil Rights Act
of 1964 was never sent to committee for fear that it would never be re-
ported out. Even in the House of Representatives, such important provi-
sions as the general prohibition against sex discrimination were added to
the bill on the floor without any consideration by committee. Although
Title VII was fully debated in both houses, the debate often compounded

7. Civil Rights Act of 1964, §§ 701-718, 42 U.S.C. §§ 2000e to 2000e-17 (2006).
Section 2000e-2(a) states:

It shall be an unlawful employment practice for an employer (1) to fail or re-

fuse to hire or to discharge any individual, or otherwise to discriminate against

any individual with respect to his compensation, terms, conditions, or privileg-

es of employment, because of such individual’s race, color, religion, sex, or na-

tional origin; or (2) to limit, segregate, or classify his employees or applicants

for employment in any way which would deprive or tend to deprive any indi-

vidual of employment opportunities or otherwise adversely affect his status as

an employee, because of such individual’s race, color, religion, sex, or national

origin.

8. Francis J. Vaas, Title VII: Legislative History, 7 B.C. Indus. & Com. L. Rev. 431
(1966).
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the ambiguities of important provisions, such as those concerned with
bona fide occupational qualifications, equal pay, employment testing,
and affirmative action.’

Since its enactment, Title VII has been subject to repeated and exten-
sive amendments, beginning with the Equal Employment Opportunity
Act of 1972. This act also was the product of hard legislative bargaining,
particularly over the provisions for public and private enforcement of the
statute. The same intense legislative debate preceded enactment of the
Civil Rights Act of 1991, which followed a similar bill that had been ve-
toed by the President a year earlier. The crucial issues that animated the
legislative debate in 1990 and 1991 were affirmative action, the theory of
disparate impact, and limits on damages for employment discrimina-
tion.'” Similar issues had provoked controversy in 1964 and 1972 but not
in such highly technical form. Partly because the Civil Rights Act of
1991 modified or overruled several decisions of the Supreme Court, its
provisions added a new level of detail to Title VII. In the Lilly Ledbetter
Fair Pay Act of 2009,"" Congress rejected another decision of the Su-
preme Court restricting the time limit for bringing claims of pay discrim-
ination. This level of detail has led to renewed intensity in the debates
that have always surrounded Title VII.

As it has throughout its history, Title VII continues to be the source
of fundamental questions about the nature of discrimination, often ap-
pearing in the form of difficult issues of statutory interpretation. This
topic is taken up immediately in Chapter 1, but it is important to note that
it extends far beyond the strict limits of Title VII itself, to the Constitu-
tion, other federal statutes, and federal regulations that also prohibit dis-
crimination in employment. These other sources of federal law have been
interpreted and applied according to doctrines developed under Title VII,
sometimes to the point of adopting the literal terms of Title VII by incor-
poration or cross-reference. This is true both of substantive and proce-
dural provisions from Title VII, which accordingly are treated at length
in the first two chapters of this book. Other doctrines—such as immunity

9. Civil Rights Act of 1964, § 703(e)(1), (h), (j), 42 U.S.C. § 2000e-2(e)(1), (h), (j)
(2006).

10. See Symposium, The Civil Rights Act of 1991: Theory and Practice, 68 Notre
Dame L. Rev. 911 (1993).

11. Pub. L. No. 111-2, 123 Stat. 5 (codified in Title VII at §§ 706(e)(3), 717(f), 42
U.S.C.A. §§ 2000e-5(e)(3), 16(f) (2010)).
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from liability for damages—have no counterpart under Title VII, while
others raise issues that cut across many subjects beyond employment
discrimination—such as the standards for awarding attorney’s fees. This
monograph treats these issues briefly, not because they lack significance
but because their significance exceeds the bounds of a monograph fo-
cused on employment discrimination law. Other federal laws that share
this focus, such as the Age Discrimination in Employment Act (ADEA)
and the ADA, therefore receive more extended treatment than those that
do not.

A brief survey of the other sources of federal law reveals both the
diversity of their origins and their fundamental similarity to the prohibi-
tions in Title VII. The Due Process Clause of the Fifth Amendment, the
Equal Protection Clause of the Fourteenth Amendment, and to a lesser
extent the Religion Clauses of the First Amendment prohibit discrimina-
tion by public employers on the basis of race, national origin, sex, or re-
ligion. These prohibitions are enforced against state and local govern-
ments by the Civil Rights Act of 1871, otherwise known as § 1983."
This statute creates a private right of action for deprivation of federal
rights under color of state law. Judicial decisions have recognized an
analogous private right of action against federal officers for acts of dis-
crimination in violation of the provisions of the Constitution that apply to
the federal government."

Another Reconstruction statute, the Civil Rights Act of 1866, other-
wise known as § 1981," prohibits discrimination on the basis of race or
national origin in employment contracts by public and private employers.
Section 1981 was amended by the Civil Rights Act of 1991 to clarify the
scope of its coverage. A separate provision, § 1981a," was added to pro-
vide damages to victims of discrimination on the basis of sex, religion, or
disability. Section 1981a does not contain any substantive prohibition of
its own; it simply adds a remedy for plaintiffs who can establish a claim
of discrimination under Title VII, the ADA, or the Vocational Rehabilita-

12. Civil Rights Act of 1871, § 1, 42 U.S.C. § 1983 (2006). See also Martin A.
Schwartz & Kathryn R. Urbonya, Section 1983 Litigation (Second Edition, Federal Judi-
cial Center 2008).

13. Davis v. Passman, 442 U.S. 228 (1979).

14. Civil Rights Act of 1866, § 1,42 U.S.C. § 1981 (2006).

15.42 U.S.C. § 1981a (2000).
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tion Act.'® The substantive prohibition in § 1981 is still limited to dis-
crimination on the basis of race or national origin.

By contrast, several other, more recently enacted statutes are limited
to particular grounds of discrimination. Thus, the Equal Pay Act'’ pro-
hibits only discrimination on the basis of sex, and only in the narrow
form of denial of equal pay for equal work; if men and women employed
by the same employer in the same establishment do not do substantially
equal work, the Equal Pay Act does not apply at all. The Age Discrimi-
nation in Employment Act'® prohibits another narrow form of discrimi-
nation: discrimination on the basis of age against individuals forty years
old or older. The ADA is the latest act in this series. It generally prohibits
discrimination against the disabled, including a requirement of reasona-
ble accommodation, by private employers."® Still other federal statutes
have been interpreted to prohibit discrimination in employment, but only
in the field with which such statutes are primarily concerned. The Na-
tional Labor Relations Act® and the Railway Labor Act,21 for instance,
have been interpreted to prohibit discrimination by labor unions that rep-
resent employees in collective bargaining.”

Another group of federal statutes and a series of executive orders
prohibit discrimination in employment by federal contractors and recipi-
ents of federal funds. These statutes prohibit only specific forms of dis-
crimination. Title VI of the Civil Rights Act of 1964 prohibits discrim-
ination on the basis of race or national origin by recipients of federal
funds. Title IX of the Education Amendments of 1972** prohibits dis-
crimination on the basis of sex by educational institutions that receive
federal funds. Executive Order 11,246 returns to regulation solely of em-

16.29 U.S.C. §§ 701-796i (2006).

17. 1d. § 206(d).

18. Id. §§ 621-634. The Act formerly prohibited discrimination by private employ-
ers only against individuals at least 40 years old but less than 70 years old. It was amend-
ed by the Age Discrimination in Employment Amendments of 1986 to eliminate the up-
per limit on coverage. Pub. L. No. 99-592, 100 Stat. 3342 (1986), codified in 29 U.S.C.
§§ 623, 630, 631 (2006).

19.42 U.S.C. § 12112 (2006).

20.29 U.S.C. §§ 151-169 (2006).

21.45U.S.C. §§ 151-163 (2006).

22. See infira text accompanying notes 999-1005.

23.42 U.S.C. §§ 2000d-2004 (2006).

24.20 U.S.C. §§ 1681-1685 (20006).
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ployers who are federal contractors. It generally prohibits discrimination
and requires affirmative action on the basis of race, national origin, sex,
and religion. This executive order is enforced by the Office of Federal
Contract Compliance Programs in the Department of Labor, which also
enforces the obligations imposed upon federal contractors by the Reha-
bilitation Act. Because the executive order is not explicitly authorized by
statute, disputes have arisen over its validity and scope but without ever
resulting in a holding of invalidity. Disputes have also arisen over the
constitutionality of the affirmative action plans required by the executive
order, especially in the construction industry, but these too have never
resulted in a holding of unconstitutionality. These disputes, like those
over the statutory law of employment discrimination, have followed the
lead of developments under Title VII, although often with significant
variations.

The Rehabilitation Act,” the predecessor to the ADA, prohibits ex-
clusion of individuals with disabilities from federally assisted programs
and requires affirmative action on their behalf by federal agencies and
federal contractors. The ADA expanded upon the Rehabilitation Act by
expressly covering discrimination in employment, regardless of the pres-
ence of federal funding.”® The ADA is expressly modeled on Title VII,
adopting much of the same language in the central prohibitions in the Act
and incorporating by reference the procedures and remedies under Title
VII. The ADA’s major innovation involves an adaptation of the provi-
sion on reasonable accommodation of religious practices in Title VII.
The ADA expands this provision, freed from constitutional restrictions
on regulation of religion, to apply to disabilities. Employers must take
affirmative steps, short of any undue hardship, to change the workplace
to accommodate individuals with disabilities (although not to individuals
who are only “regarded as” disabled). The ADA has also spawned re-
peated litigation and amending legislation on the issue of coverage: of
what disabilities are severe enough, or perceived to be severe enough, to
trigger the protections of the Act. The ADA Amendments Act has re-
solved these questions broadly in favor of coverage, minimizing the ef-
fects necessary to gain coverage, or in the case of individuals regarded as

25.29 U.S.C. §§ 701-796i (2006).
26.42 U.S.C. §§ 12101-12213 (2006).
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disabled, eliminating such effects beyond the existence of an “impair-
ment.”

The cumulative effect of these additional prohibitions against dis-
crimination raises important questions of policy, particularly insofar as
they alter the traditional common law rule of employment-at-will. Title
VII began from the premise that an employer could hire or fire an em-
ployee for any reason so long as it was not a discriminatory reason—one
based on race, color, national origin, sex, or religion. But as the grounds
of prohibited discrimination have expanded, the employer’s freedom to
act has diminished, leading to a variety of practical problems in adminis-
tering the laws against employment discrimination. Foremost among
these is the need to distinguish a discriminatory reason from a bad, but
nevertheless nondiscriminatory, reason offered by an employer. An em-
ployee might be fired for a bad reason, one that does not make good
business sense, but the employee has no claim unless that reason also is
discriminatory. A further complication is that plaintiffs often join claims
under the federal statutes with claims under state law, which might be
based either on state fair employment practice laws or state exceptions to
the doctrine of employment-at-will. These claims might or might not be
sufficiently related to the federal claims to invoke the supplemental ju-
risdiction of the federal courts, but if they do, they have to be decided in
a way that preserves the important differences between state and federal
law. The abstract question of policy—how broad should the federal laws
against employment discrimination be—quickly comes up against the
practical problem of judicial administration—how to prevent those
claims from becoming a general requirement of discipline or discharge
only for good cause, completely overturning contrary state law. This
monograph begins with the definition of prohibited discrimination and
how it relates to permissible employer discretion.






I. Prohibitions and Defenses in Title VII

Title VII prohibits two forms of discrimination: disparate treatment and
disparate impact. Employment practices result in disparate treatment (or
intentional discrimination) if they are based in any way on a prohibited
factor, such as race.”” The definition of disparate treatment has been cod-
ified by the Civil Rights Act of 1991 in the following terms: “an unlaw-
ful employment practice is established when the complaining party
demonstrates that race, color, religion, sex, or national origin was a mo-
tivating factor for any employment practice, even though other factors
also motivated the practice.”™ This definition can be broken down into
three parts: (1) an employment practice (2) motivated at least in part by
(3) a prohibited factor.

Claims of disparate treatment can, in turn, be subdivided into indi-
vidual claims and class claims, which differ not in what is proved but in
how it is proved. Both types of claims require proof that the employer
was motivated by a prohibited factor. Individual claims tend to empha-
size anecdotal evidence concerning the treatment of an individual plain-
tiff, while class claims usually rely on statistical evidence of treatment of
an entire group of employees based on race or some other protected
characteristic. Even so, this generalization admits of exceptions, which
are discussed more fully in the sections that follow.

Claims of disparate impact do not require proof of motivation but
only proof of neutral practices with discriminatory effects. Like the defi-
nition of disparate treatment, the elements of the theory of disparate im-
pact were codified by the Civil Rights Act of 1991.%° These elements can
be broken down into three parts. First, the plaintiff must prove that an
employment practice “causes a disparate impact on the basis of race, col-
or, religion, sex, or national origin.”* If the plaintiff carries this initial
burden, then the burden of proof, both of production and persuasion,
shifts to the defendant to show that the disputed practice is “job related

27. Thus, the Supreme Court has held that a union engaged in disparate treatment by
refusing to pursue grievances alleging racial discrimination. Goodman v. Lukens Steel
Co., 482 U.S. 656, 669 (1987).

28. § 703(m), 42 U.S.C. § 2000e-2(m) (20006).

29. § 703(k), 42 U.S.C. § 2000e-2(k) (2006).

30. § 703(k)(1)(A)(1), 42 U.S.C. § 2000e-2(k)(1)(A)(1) (2006).



Major Issues in the Federal Law of Employment Discrimination

for the position in question and consistent with business necessity.”*" If
the defendant carries this burden, then the burden of proof shifts back to
the plaintiff to prove that “an alternative employment practice” exists
with a smaller disparate impact.”> The precise formulation of these bur-
dens of proof was a source of controversy in the debates over the Civil
Rights Act of 1991, giving rise to charges that an earlier version of the
Act promoted quotas.” The exact language of the statute must therefore
be examined quite closely.** Ambiguities continue to surround the theory
of disparate impact and, in particular, whether it represents a narrow or
broad departure from the theory of disparate treatment.

Individual Claims of Disparate Treatment
McDonnell Douglas and Its Limits

The standard analysis of individual claims of disparate treatment was set
forth by the Supreme Court in McDonnell Douglas Corp. v. Green.”” The
Court held that the plaintiff, who had alleged racial discrimination in hir-
ing, had the burden of producing evidence

(i) that he belongs to a racial minority; (ii) that he applied and was
qualified for a job for which the employer was seeking applicants;
(iii) that, despite his qualifications, he was rejected; and (iv) that, af-
ter his rejection, the position remained open and the employer con-
tinued to seek applicants from persons of complainant’s qualifica-

tions.

If the plaintiff carries this burden, then the defendant has the burden of
production “to articulate some legitimate, nondiscriminatory reason for
the employee’s rejection.”’ If the defendant then carries this burden, the
burden of production shifts back to the plaintiff “to show that [the de-

31.1d.

32. § 703(k)(1)(A)(ii), (C), 42 U.S.C. § 2000e-(k)(1)(A)(ii), (C) (2006).

33. President George H.W. Bush vetoed the Civil Rights Act of 1990, the predeces-
sor to the Civil Rights Act of 1991, for this reason. Weekly Comp. Pres. Doc., Vol. 26,
No. 43, at 1631 (Oct. 20, 1990). 136 Cong. Rec. S16,418 (daily ed. Oct. 22, 1992) (veto
message of President Bush objecting to bill).

34. See infra text accompanying notes 141-87.

35.411 U.S. 792 (1973).

36. Id. at 802.

37.1d.

10
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fendant’s] stated reason for [the plaintiff’s] rejection was in fact pre-
text.”*®

The Court emphasized that this structure of shifting burdens of pro-
duction was not the only way to prove an individual claim of disparate
treatment.” Disparate treatment can also be proved by direct evidence of
discrimination, such as a statement by a supervisor that reveals an intent
to treat an employee differently on the basis of race or some other pro-
tected characteristic. The narrowness of the holding in McDonnell Doug-
las has become apparent in subsequent cases. The Court has made clear
that its structure of burdens of proof does not apply to reverse discrimi-
nation claims where, by definition, the plaintiff cannot prove that “he
belongs to a racial minority.”40 Even when this structure does apply, it
shifts only the burden of production, not the burden of persuasion, to the
defendant;* and it imposes on the defendant only the burden of articulat-
ing a legitimate, nondiscriminatory reason,” not of proving that the of-
fered reason was closely related to performance on the job.*

The limited scope of McDonnell Douglas is apparent from the way
in which the elements of the plaintiff’s prima facie case are defined. The
first element, membership in a minority group, simply does not apply to
claims of reverse discrimination.* Some courts have tried to avoid this
difficulty through the simple expedient of identifying whites as a “pro-
tected class” equivalent to a minority group.” More recent decisions
have abandoned the term “protected class” and require additional evi-
dence of background circumstances supporting an inference of reverse
discrimination against members of a majority group.

38. 1d. at 804.

39. Id. at 802 & n.13. The Supreme Court has repeatedly made this point. Swierkie-
wicz v. Sorema N.A., 534 U.S. 506, 510 (2002); Furnco Constr. Corp. v. Waters, 438
U.S. 567, 577 (1978).

40. McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273 (1976). See also Parker v.
Baltimore & Ohio R.R., 652 F.2d 1012, 1017-18 (D.C. Cir. 1981).

41. Texas Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248 (1981).

42. Board of Trustees v. Sweeney, 439 U.S. 24 (1978).

43. The employer’s burden of business justification under the theory of disparate
impact, by contrast, is much heavier. See infia text accompanying notes 159—184.

44. McDonald, 427 U.S. at 279 n.6.

45. E.g., Chaline v. KCOH, Inc., 693 F.2d 477, 480 (5th Cir. 1982).

46. Mastro v. Potomac Elec. Power Co., 447 F.3d 843, 851 (D.C. Cir. 2006), cert.
denied, 549 U.S. 1166 (2007); Nagle v. Village of Calumet Park, 554 F.3d 1106, 1119
(7th Cir. 2009).

11
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Still others have adapted the defendant’s rebuttal case to claims of
reverse discrimination by allowing evidence of a permissible affirmative
action plan to serve as a legitimate, nondiscriminatory reason for the dis-
puted decision.*’” The Supreme Court seems to have accepted this last
alternative when it suggested that the plaintiff attacking an affirmative
action plan has the burden of proving that it is a pretext for discrimina-
tion.” More recently, however, the Court has placed the burden of proof
on the employer in a situation closely related to affirmative action. In
Ricci v. DeStefano,” the Court held that the city of New Haven violated
Title VII when it discarded the results of an examination for promotion
within its fire department. The city made this decision because most
blacks and Hispanics scored too low to be eligible for promotion, a rea-
son that the Court found to be inadequate because the city had failed to
show that it had “a strong basis in evidence of an impermissible disparate
impact.”*® This decision seems to make any consideration of race, if it is
permissible at all, dependent upon a sufficiently strong showing by the
employer.

In any event, the scope of permissible affirmative action cannot easi-
ly be reconciled with proof of intentional discrimination simply by modi-
fying the framework of shifting burdens of production in McDonnell
Douglas. These burdens leave open the possibility of proving intentional
discrimination by other means, including direct evidence that the em-
ployer relied on a prohibited characteristic.’’ No better direct evidence
can be found than proof that the employer relied on an affirmative action
plan which, by definition, involves consideration of an otherwise prohib-
ited characteristic. Although the employer must be given the opportunity

47. E.g., Moran v. Selig, 447 F.3d 748, 753 (9th Cir. 2006) (accepting as a “legiti-
mate non-discriminatory reason” defendant’s attempt “to remedy in part its past discrimi-
natory conduct); Lilly v. City of Beckley, 797 F.2d 191, 194-96 (4th Cir. 1986).

48. Johnson v. Transp. Agency, 480 U.S. 616, 626 (1987).

49.129 S. Ct. 2658 (2009).

50. Id. at 2677.

51. Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 121 (1985) (age discrimi-
nation case); Enlow v. Salem-Keizer Yellow Cab Co., Inc., 389 F.3d 802, 812 (9th Cir.
2004), cert. denied, 544 U.S. 974 (2005) (age discrimination case); Griffith v. City of Des
Moines, 387 F.3d 733, 736 (8th Cir. 2004) (national origin case); Ramsey v. City of Den-
ver, 907 F.2d 1004, 1007-08 (10th Cir. 1990), cert. denied, 506 U.S. 907 (1992) (sex
discrimination case); EEOC v. Alton Packaging Corp., 901 F.2d 920, 923 (11th Cir.
1990) (race discrimination case).

12
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to present evidence that its affirmative action plan is permissible, this
evidence does not easily fit within the framework of McDonnell Doug-
las; affirmative action is better characterized as a legitimate discrimina-
tory reason than as a legitimate nondiscriminatory reason. Sensing this,
most courts have not relied heavily on McDonnell Douglas to resolve
claims of reverse discrimination.

Other cases also fall outside the literal terms of McDonnell Douglas,
among them claims involving loss of a job, either from firings or layoffs.
Excluding disability claims, the majority of employment discrimination
cases are filed by employees who have lost their jobs.” Two of the four
elements of the plaintiff’s prima facie case are rarely significant in most
of these cases. The second element, that the plaintiff has the minimal
qualifications for the job, almost always is satisfied; otherwise, the plain-
tiff would not have gotten the job in the first place. Even more than hir-
ing cases, discharge cases focus on the qualifications above the minimum
for the job and the plaintiff’s failure to satisfy them. Likewise, the fourth
element, that the position remained open and the employer continued to
look for applicants with the plaintiff’s qualifications, often is entirely
irrelevant. As the layoff cases illustrate, the continued existence of the
plaintiff’s position does not have any bearing at all on whether the plain-
tiff was discharged for a discriminatory reason.

These deficiencies in McDonnell Douglas have not gone unnoticed
by the federal courts. They have substituted various alternative elements,
such as satisfactory performance until the incident giving rise to the dis-
charge,” departure from the general policies on discipline or discharge
usually followed by the employer,> or different treatment of someone

52. John J. Donohue III & Peter Siegelman, The Changing Nature of Employment
Discrimination Litigation, 43 Stan. L. Rev. 983, 1015 (1991); Laura Beth Nielsen, Robert
L. Nelson & Ryon Lancaster, Uncertain Justice: Litigating Claims of Employment Dis-
crimination in the Contemporary United States 14 (Apr. 16, 2008) (unpublished manu-
script available at http://ssrn.com/abstract=1093313) (published as Individual Justice or
Collective Legal Mobilization? Employment Discrimination in the Post-Civil Rights
United States, 7 J. Emp. Leg. Stud. 175 (2010)).

53. Montgomery v. Am. Airlines, Inc., 626 F.3d 382, 394 (7th Cir. 2010); Sorbo v.
United Parcel Serv., 432 F.3d 1169, 1173 (10th Cir. 2005).

54. Kendrick v. Penske Transp. Servs., Inc., 220 F.3d 1220, 1230 (10th Cir. 2000);
Scales v. Slater, 181 F.3d 703, 711 (5th Cir. 1999); Salazar v. Wash. Metro. Area Transit
Auth., 401 F.3d 504, 509 (D.C. Cir. 2005).

13



Major Issues in the Federal Law of Employment Discrimination

from another race or other group.> This last alternative does not require
proof that the plaintiff was replaced by someone from a different group,
as the Supreme Court itself has held,* although that fact might strength-
en the plaintiff’s claim. It only requires proof that employees like the
plaintiff were subject to stricter requirements than other employees,
which is, of course, just another way of stating the ultimate issue of dis-
crimination. This last alternative replaces the entire structure of shifting
burdens of production, not just a single element of the plaintiff’s prima
facie case.

The most common adaptation of McDonnell Douglas has been for
discharge, layoff, or discipline cases. In these cases, the circuit courts
have required evidence that the plaintiff’s job performance met the em-
ployer-defendant’s “legitimate expectations.””’ This formulation replaces
evidence “that, despite his qualifications, he was rejected,” which is
more suitable for hiring and promotion cases. Where the circuit courts
have tried to further refine McDonnell Douglas, the Supreme Court has
been more concerned with limiting its overall significance. The lower
federal courts have tried to make more of the burden of proof than has
the Supreme Court in order to resolve the many cases that come before
them. Yet the ease with which each party can satisfy its burden has left
most cases to be resolved on the issue of pretext, which is just another
way of framing the ultimate issue of discrimination. The Supreme Court,
not faced with the need to decide a large number of routine cases, has
emphasized the limited significance of all aspects of the burden of pro-
duction. The Court has said repeatedly that the burden of persuasion al-
ways remains with the plaintiff,”® that the employer’s burden of articulat-

55. Montgomery, 626 F.3d at 394; Clay v. United Parcel Serv., Inc., 501 F.3d 695,
703 (6th Cir. 2007); Phillip v. Ford Motor Co., 413 F.3d 766, 768 (8th Cir. 2005); Hill v.
Lockheed Martin Logistics Mgmt., Inc., 354 F.3d 277, 285 (4th Cir. 2004) (en banc).

56. O’Connor v. Consol. Coin Caterers Corp., 517 U.S. 308, 311-13 (1996) (age
discrimination).

57. See, e.g., United States v. Brennan,  F.3d _, , Nos. 08-5171-cv (L), 08-
5172-cv (XAP), 08-5375-cv (XAP), 08-5149-cv (CON), 08-4639-cv (CON), 2011 WL
1679850, at *20 (2d Cir. May 5; as corrected June 2, 2011); Hill, 354 F.3d at 285;
Kosereis v. Rhode Island, 331 F.3d 207, 212-213 (1st Cir. 2003).

58. Texas Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981); Bd. of Trus-
tees v. Sweeney, 439 U.S. 24, 25 (1978); Furnco Constr. Corp. v. Waters, 438 U.S. 567,
57-78 (1978).
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ing a legitimate nondiscriminatory reason is a light one,” that the plain-
tiff is under no obligation to specifically plead the elements of a prima
facie case,”” and that most cases should be resolved on the factual issue
of whether discrimination occurred instead of the legal issue of whether
the burden of production has been satisfied.”'

As the next section elaborates in detail, the plaintiff must do more
than just discredit the defendant’s offered legitimate, nondiscriminatory
reason. The plaintiff must prove “both that the reason was false, and that
discrimination was the real reason.”® The Supreme Court considered one
way of making such proof—the theory that a manager was the “cat’s
paw” of a lower-level supervisor—in Staub v. Proctor Hospital.® Al-
though that case concerned a claim under the Uniformed Services Em-
ployment and Reemployment Rights Act (USERRA), the Court relied on
precedents under Title VII to analyze the claim by a reservist that he was
discriminatorily discharged because of his military obligations. The
Court held that the employer remained liable under USERRA even
though the principal evidence of discrimination implicated the plaintiff’s
immediate supervisors and not the manager who made the ultimate deci-
sion to fire him. The manager’s reliance on other information and on his
own judgment did not constitute a “superseding cause” that negated the
influence of the discriminatory actions of the plaintiff’s immediate su-
pervisors.** As it has in other decisions, the Supreme Court recognized

59. Burdine, 450 U.S. at 254-55; Furnco, 438 U.S. at 579-80.

60. Swierkiewicz v. Sorema N.A., 534 U.S. 506, 506—-07 (2002). Nevertheless, the
Court required more precise pleading in a case involving claims of unconstitutional dis-
crimination. Ashcroft v. Igbal, 129 S. Ct. 1937 (2009). The defendants were high gov-
ernment officials who asserted a defense of qualified immunity. Partly because they
would be burdened by ongoing discovery, the Court required the complaint to “contain
facts plausibly showing” that the defendants had engaged in prohibited discrimination. /d.
at 1952.

61. Ash v. Tyson Foods, Inc.546 U.S. 454 (2006) (per curiam); Anderson v. Besse-
mer City, 470 U.S. 564, 573 (1985); U.S. Postal Serv. Bd. of Governors v. Aikens, 460
U.S. 711, 715 (1983).

62. St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 515 (1993). See also Van Zant v.
KLM Royal Dutch Airlines, 80 F.3d 708, 714 (2d Cir. 1996) (quotation omitted) (holding
plaintiff must present evidence to show that “[discrimination] was the real reason for the
discharge™).

63. 131 S.Ct. 1186 (2011).

64. Id. at 1190. The “cat’s paw” theory of liability originated in Shager v. Upjohn
Co., 913 F.2d 398, 405 (7th Cir. 1990). Staub, 131 S. Ct. at 1190 n.1.
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the “cat’s paw” theory as one of several different ways of proving dis-
crimination.

McDonnell Douglas and the Right to Jury Trial

In St. Mary’s Honor Center v. Hicks,65 the Supreme Court addressed the
issue of how much evidence the plaintiff needed to survive a motion for
summary judgment or for directed verdict, an issue of continuing signifi-
cance in employment discrimination cases. Although this case was tried
to a judge, it raised the question whether the plaintiff could prevail simp-
ly by discrediting the legitimate nondiscriminatory reason offered by the
defendant. Hicks, a supervisor of the St. Mary’s Honor Center, a halfway
house operated by a state prison system, alleged that he had been dis-
charged because he was black. In its defense, the employer offered as its
legitimate, nondiscriminatory reason the fact that the subordinates super-
vised by Hicks had violated the rules for operation of the center. The dis-
trict court rejected this reason because Hicks was the only supervisor
disciplined even though other supervisors had allowed violations of the
center’s rules. Nevertheless, the court found an absence of discrimina-
tion. The court concluded that the real reason for Hicks’s discharge was
neither the reason offered by the employer nor his race but his supervi-
sor’s personal dislike for him.

The Supreme Court ultimately agreed with this conclusion, holding
that the plaintiff only raised an issue of pretext by discrediting the reason
offered by the defendant. The trier of fact, in this case the district judge,
was free to decide that Hicks had not established pretext based on all the
evidence in the record as a whole.®® This holding accords with previous
decisions placing the burden of persuasion always on the plaintiff, as
well as with decisions reducing the burden on the defendant to offering a
legitimate nondiscriminatory reason, leaving most cases to be decided on
the issue of pretext. All of these previous decisions imply that the de-
fendant can prevail despite the fact that its offered reason for discharge
turned out to be false.

After St. Mary’s Honor Center, proof of pretext requires more than
simply discrediting the defendant’s offered reason. It also requires proof
that the defendant’s motivating reason was discriminatory. This require-

65.509 U.S. 502 (1993).
66. Id. at 510-12.
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ment is sometimes framed as proof of “pretext plus,” but it is more clear-
ly and accurately framed as evidence of “discrediting plus.” Once the
plaintiff proves pretext, by whatever means, the plaintiff need not prove
any “plus” at all. Proof of pretext is proof of illegal motivation, which
can be established by relying upon circumstantial evidence in addition to
evidence discrediting the defendant’s offered reason. The Supreme Court
confirmed this conclusion in Reeves v. Sanderson Plumbing Products,
Inc.,”” where the plaintiff presented sufficient evidence to support a find-
ing of discrimination by relying upon the evidence establishing a prima
facie case under McDonnell Douglas and by discrediting the defendant’s
offered reason.®

Neither of these Supreme Court decisions gives much guidance to
the lower federal courts in expeditiously deciding the vast bulk of em-
ployment discrimination cases, however. On the contrary, in Reeves, the
Court cautioned against prematurely resolving these cases without con-
sidering all of the evidence favorable to the plaintiff.” Following the
lead of decisions approving the use of summary judgment,” however,
the federal courts have closely examined the plaintiff’s evidence to de-
termine whether it supports a reasonable inference of intentional discrim-
ination.”' Nevertheless, the practice in different circuits has been highly
variable: Some courts recognize that these cases should rarely be taken
from the jury, because they involve questions of intent;’* other courts
allow judges greater leeway to grant summary judgment or judgment as a
matter of law.”

67.530 U.S. 133 (2000).

68. Id. at 147-49.

69. Id. at 150-54.

70. Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 597-98 (1986).

71. Medina-Munoz v. R.J. Reynolds Tobacco Co., 896 F.2d 5, 8-10 (1st Cir. 1990);
Merrick v. Farmers Ins. Group, 892 F.2d 1434, 1436-39 (9th Cir. 1990); Wright v. Mur-
ray Guard, Inc., 455 F.3d 702, 706-15 (6th Cir. 2006); Weihaupt v. Am. Med. Ass’n, 874
F.2d 419, 428-30 (7th Cir. 1989); Meiri v. Dacon, 759 F.2d 989, 997-98 (2d Cir.), cert.
denied, 474 U.S. 829 (1985).

72. Kerzer v. Kingly Mfg., 156 F.3d 396, 400 (2d Cir. 1998); Sheridan v. E.I.
DuPont de Nemours, 100 F.3d 1061, 1071 (3d Cir. 1996) (en banc), cert. denied, 521
U.S. 1129 (1997).

73. Taylor v. Va. Union Univ., 193 F.3d 219, 230-34 (4th Cir. 1999) (en banc), cert.
denied, 528 U.S. 1189 (2000); Walton v. Bisco Indus., Inc., 119 F.3d 368, 370 (5th Cir.
1997).
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A decision on summary judgment now denies the plaintiff both a
trial and a decision by a jury, which can award damages in addition to
any back pay awarded by the court.”* The same is true of directed ver-
dicts and judgments notwithstanding the verdict (or judgments as a mat-
ter of law in the current terminology). These procedural devices allow
trial judges to retain control over which cases go to the jury by determin-
ing whether the plaintiff’s burden of production has been satisfied. This
burden is rarely met simply by making out a prima facie case under
McDonnell Douglas; the plaintiff must also present sufficient evidence
on the issue of pretext. As St. Mary’s Honor Center and Reeves have
recognized, this burden can be satisfied by discrediting the reason of-
fered by the defendant. Moreover, the plaintiff gets the benefit of all of
the favorable evidence in the record. As Justice Ginsburg observed in her
concurring opinion in Reeves, the plaintiff will usually meet the burden
of producing sufficient evidence to have the case go to the jury,” but as
the Court made clear, the possibility remains that the plaintiff will fail to
meet this burden even after discrediting the defendant’s offered reason.

If the plaintiff’s burden of production is satisfied, then the case goes
to the jury and the jurors need not be instructed that the burden is satis-
fied.” By definition, these burdens have been met by the parties in all
cases that go to the jury. Jurors need to be instructed on the burden of
persuasion, but the instruction need only state that that burden rests al-
ways with the plaintiff in proving intentional discrimination. In some
circuits, the jury must also be instructed on the inferences that may be
drawn from findings that a plaintiff has made out a prima facie case and
has discredited the defendant’s offered “legitimate, nondiscriminatory
reason.””’ Conversely, some circuits have also allowed, but not required,
a jury instruction on the employer’s business judgment: that the jury
need not agree with the employer’s offered reason to find that it is non-

74.42 U.S.C. § 1981a(b), (c) (2006).

75. Reeves, 530 U.S. at 154 (Ginsburg, J., concurring).

76. The Second Circuit has been particularly insistent in warning of the dangers of
importing phrases such as “prima facie” case into the instructions to the jury. E.g., Cabre-
ra v. Jakabovitz, 24 F.3d 372, 380-81 (2d Cir. 1994); Hagelthorn v. Kennecott Corp., 710
F.2d 76, 85 (2d Cir. 1983).

77. Compare Smith v. Borough of Wilkinsburg, 147 F.3d 272, 280 (3d Cir. 1998)
(requiring such an instruction), with Achor v. Riverside Golf Club, 117 F.3d 339, 341
(7th Cir. 1997) (requiring only instruction on plaintiff’s burden of persuasion).
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discriminatory.” This is as far as McDonnell Douglas and the cases fol-
lowing it can take the court in framing jury instructions.

Mixed-Motive and After-Acquired Evidence Cases

In mixed-motive cases, the task of instructing the jury becomes more
complicated than it is in cases in which the only disputed issue is pretext.
Mixed-motive cases involve evidence that supports a finding that the
defendant acted both for a discriminatory reason and for a legitimate rea-
son in making an employment decision adverse to the plaintiff. These
cases do not fit easily into the framework established by McDonnell
Douglas, which presupposes that the employer’s decision was entirely
based either on a legitimate reason or on a discriminatory reason but not
on both. The word “pretext,” as it is commonly understood, means that
the offered reason for a decision is not the real reason. The offered rea-
son only hides the real reason; it does not accompany it. Mixed-motive
cases are those in which both reasons play a role. It is therefore necessary
to revise the ordinary understanding of pretext to make mixed-motive
cases fit within the framework of McDonnell Douglas.

In Price Waterhouse v. Hopkins,79 the Supreme Court began this task
by holding that the defendant bears the burden of production and persua-
sion on the mixed-motive issue. In particular, after the plaintiff has
proved that a prohibited reason was a substantial or motivating factor in
the disputed employment decision, the defendant has the burden of prov-
ing that the same decision would have been made for an entirely legiti-
mate reason.” The defendant’s burden also includes the burden of per-
suasion, defined as the usual burden in civil cases of proof by a
preponderance of the evidence.® Both of these issues—the existence of a
prohibited reason and the existence of a legitimate reason—were as-
signed to the violation stage of the case, not the remedy stage of the

78. E.g., Kelley v. Airborne Freight Corp., 140 F.3d 335, 350-51 & n.6 (1st Cir.
1998). Along the same lines, some courts have held that the “same-actor” inference is not
mandatory: that the fact that the same person who hired the plaintiff also fired him does
not require judgment for the employer. Wexler v. White’s Fine Furniture Inc., 317 F.3d
564, 57274 (6th Cir. 2003) (citing cases).

79. 490 U.S. 228 (1989).

80. Id. at 249-50 (Brennan, J., plurality opinion); id. at 259-60 (White, J., concur-
ring in judgment).

81. Id. at 249.
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case.”? As a consequence, if the defendant established a mixed-motive
defense, the plaintiff was not a prevailing party and so could not obtain
declaratory or prospective injunctive relief or an award of attorney’s
fees.®

In the Civil Rights Act of 1991, Congress largely followed the Su-
preme Court in shifting the burden of production and persuasion to the
defendant in mixed-motive cases. This legislation applies only to mixed-
motive cases under Title VII, and as the Supreme Court has made clear,
Price Waterhouse does not apply to mixed-motive cases under any other
employment discrimination law.™ Price Waterhouse survives only to the
extent that Congress adopted and modified it under Title VII. The modi-
fications are twofold: First, the Act defines disparate treatment as requir-
ing the plaintiff to prove only that a discriminatory reason was a “moti-
vating factor,” not that it was a “substantial factor.”® Whatever the
difference in meaning of these phrases, the law is now settled in favor of
“motivating factor.” Second, the mixed-motive defense is now assigned
firmly to the remedy stage of the case. The definition of disparate treat-
ment specifies what the plaintiff must prove in order to establish a viola-
tion of the statute. The mixed-motive defense only imposes a limitation
upon remedies. The general remedial section of Title VII now contains a
subsection that relieves the defendant of liability for compensatory relief
upon proof that the defendant “would have taken the same action in the
absence of the impermissible motivating factor.” Even if the defense is
established, the court may still award declaratory and prospective injunc-
tive relief and attorney’s fees.*

Assigning the mixed-motive defense to the remedy stage also allows
the defense itself to be more clearly distinguished from the defendant’s
rebuttal burden under McDonnell Douglas. The defense that the em-
ployment decision would have been adverse to the plaintiff anyway aris-
es only after a finding of discrimination, and for that reason, the burden
of production and persuasion shifts from the plaintiff to the defendant.
By contrast, the defense under McDonnell Douglas arises after the plain-

82. Id. at 244-45 n.10 (Brennan, J., plurality opinion).

83. § 706(k), 42 U.S.C. § 2000e-5(k) (2006); see Hensley v. Eckerhart, 461 U.S.
424,433 (1983).

84. Gross v. FBL Fin. Servs., 129 S. Ct. 2343, 2348-52 (2009).

85.§ 706(g)(2)(B), 42 U.S.C. § 2000e-5(g)(2)(B) (2006).

86. § 706(g)(2)(B)(1), 42 U.S.C. § 2000e-5(g)(2)(B)(i) (2006).
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tiff has made out a prima facie case, which does not amount to a finding
of discrimination, and it shifts only the burden of production to the de-
fendant, not the burden of persuasion.®’

In cases tried to a jury, these theoretical complications have practical
consequences. Since the shifting burdens of production under McDonnell
Douglas only address the issue whether the case gets to the jury, and then
only rarely, the jury need not be instructed on these burdens at all. That
leaves the shifting burdens of persuasion on the mixed-motive defense,
which do need to be explained to the jury.*® Again, the jury needs to be
instructed on this defense only if the defendant carries its burden of pro-
duction: the burden of producing evidence from which a reasonable in-
ference can be drawn that it would have reached the same decision for
legitimate reasons. Only if the defendant meets this burden is it necessary
to instruct the jury on the shifting burdens of persuasion.

These burdens can be explained by defining the issue of violation—
on which the plaintiff has the burden of persuasion—in terms of the de-
fendant’s actual decision-making process, and defining the mixed-motive
defense—on which the defendant has the burden of persuasion—in terms
of a hypothetical decision-making process free of discrimination. If the
plaintiff proves by a preponderance of the evidence that a prohibited rea-
son, such as race or sex, was a motivating factor in the defendant’s actual
decision-making process, then a violation of Title VII has been estab-
lished. If, however, the defendant proves by a preponderance of evidence
that the decision would have been the same even if the decision-making
process had been entirely free from discrimination, then the plaintiff
cannot be granted any compensatory relief.

Even this example understates the complexity of existing law. De-
spite amendments to Title VII that clarified the treatment of mixed-
motive cases, some decisions still insist on assigning the mixed-motive
defense to the liability stage of litigation and not the remedy stage. These
decisions follow the lead of the Supreme Court in Price Waterhouse,
which was decided before Title VII was amended by the Civil Rights Act

87. Furnco Constr. Corp. v. Waters, 438 U.S. 567, 576 (1978); Tex. Dep’t of Cmty.
Affairs v. Burdine, 450 U.S. 248, 253-56 (1981).

88. For model instructions on this issue, and other issues of discrimination, see 3C
Kevin F. O’Malley, Jay E. Grenig & Hon. William C. Lee, Fed. Jury Prac. & Instr. ch.
170 (5th ed. & 2011 Supp.).
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of 1991 to include the statutory provision quoted earlier.*” Although this
decision did not result in a majority ruling, the plurality opinion of Jus-
tice Brennan and the separate opinions of Justice White and Justice
O’Connor placed the mixed-motive issue in the liability phase of the case
rather than the remedy phase. These opinions placed the burden on the
plaintiff of proving that a discriminatory reason “played a motivating
part” or was “a substantial factor” in the disputed employment decision.”
If the plaintiff made this showing, then the defendant could entirely es-
cape liability by proving that the same decision adverse to the plaintiff
would have been made in the absence of the discriminatory reason.”
This result differs significantly from what the literal terms of Title VII
now seem to require. Title VII now provides for the recovery of injunc-
tive relief and attorney’s fees upon proof by the plaintiff that a prohibited
reason was a motivating factor in the defendant’s decision, regardless of
proof by the defendant that it would have reached the same decision en-
tirely for legitimate reasons. Price Waterhouse would not allow any re-
lief at all in this situation.

Some decisions have distinguished mixed-motive cases from pretext
cases based on the nature of the plaintiff’s evidence of discrimination,
holding that a plaintiff under Title VII can take advantage of the new
provisions for mixed-motive cases only if the plaintiff relies on “direct”
evidence of discrimination.” If the plaintiff relies on circumstantial evi-
dence, the case must be analyzed under McDonnell Douglas, and the
burden of proof on the issue of pretext remains entirely on the plaintiff.
The Supreme Court rejected these decisions in Desert Palace, Inc. v.
Costa,” holding that a jury could properly be instructed that the burden
of proof shifts to the employer in mixed-motive cases, even if the plain-
tiff presented only circumstantial evidence of discrimination.

89. See supra text accompanying notes 85-86.

90. Price Waterhouse, 490 U.S. at 250 (Brennan, J., plurality opinion) (“played a
motivating part”); id. at 259 (White, J., concurring in judgment) (“a substantial factor”);
id. at 265 (O’Connor, J., concurring in judgment) (“a substantial factor”).

91. Id. at 252 (Brennan, J., plurality opinion); id. at 259-60 (White, J., concurring in
judgment); id. at 267-68 (O’Connor, J., concurring in judgment).

92. E.g., Fernandes v. Costa Bros. Masonry, Inc., 199 F.3d 572, 580-83 (1st Cir.
1999) (citing cases).

93.539 U.S. 90 (2003).
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The Court found the contrary decisions problematic for several rea-
sons. First, under Title VII, Congress made the plaintiff’s proof that a
discriminatory reason was a “motivating factor” sufficient to resolve the
issue of liability and to shift the burden of proof to the defendant. Con-
gress did not make the nature of the plaintiff’s evidence decisive but only
the conclusions drawn from that evidence. Moreover, any attempt to
draw a distinction between direct and circumstantial evidence transforms
a question of degree—how closely evidence is connected to a fact in dis-
pute—into a question of kind—whether it is connected closely enough to
be “direct.” As the cases on “stray remarks” illustrate, issues of interpre-
tation, context, and countervailing evidence might always intervene be-
tween even the most compelling evidence and a finding of discrimina-
tion.”*

Even putting these complications to one side, however, existing law
is still far from simple. When the issue of mixed motives is properly
raised, the court must instruct the jury on the niceties of the burden of
persuasion on two closely related issues: whether the defendant’s deci-
sion was motivated by a prohibited reason and whether it would have
been the same in the absence of a prohibited reason. A decision under the
ADEA illustrates how complicated these issues can be. McKennon v.
Nashville Banner Publishing Co.” involved a defense of “after acquired”
evidence, in which an employer discovered, after the plaintiff was dis-
charged and filed a claim of discrimination, that she had misused confi-
dential documents. This conduct would ordinarily have been grounds for
discharge, but it was unknown to the employer when the plaintiff was
discharged. Despite the employer’s concession that it had engaged in age
discrimination, the district court granted summary judgment for the em-
ployer. The court of appeals affirmed the decision, but the Supreme
Court reversed, holding that the “after acquired” evidence went only to
the issue of remedy and limited back pay to the period before such evi-
dence was discovered. In McKennon, the actual decision was based sole-
ly on a discriminatory reason, and the hypothetical decision solely on a
legitimate reason. The technicalities of jury instructions did not arise in
McKennon because the case came up on summary judgment. Neverthe-

94. E.g., Indurante v. Local 705, Int’l Bhd. of Teamsters, 160 F.3d 364, 367 (7th Cir.
1998); Walden v. Georgia-Pacific Corp., 126 F.3d 506, 513—14 (3d Cir. 1997).
95.513 U.S. 352 (1995).
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less, separating the case into issues of violation and remedy makes a start
toward clarifying the law.

As the law has developed for individual claims of disparate treat-
ment, the plaintiff’s burden of proving pretext under McDonnell Douglas
has often been decisive. Either the plaintiff fails to present sufficient evi-
dence of pretext to survive a motion for summary judgment or a motion
for judgment as a matter of law, or the case goes to the jury. If the latter,
the jury need only be instructed under McDonnell Douglas that the plain-
tiff bears the burden of persuasion on this issue. In mixed-motive cases,
however, the burden of persuasion is divided between the plaintiff and
the defendant. This division has created problems, both in defining when
a case genuinely raises a question of mixed motives and, when it does, in
instructing the jury appropriately.

Class Claims of Disparate Treatment

Strictly speaking, the distinction between individual claims and class
claims is one of procedure rather than substance. It concerns how plain-
tiffs are joined in a single action, either individually or as part of a class,
rather than the kind of claims that have been joined together. The stand-
ard procedural form for class claims is either a class action by private
plaintiffs under Federal Rule of Civil Procedure 23 or a pattern-or-
practice action by public officials under statutory authority. Some of
these claims have been litigated as a series of individual claims of inten-
tional discrimination, following the structure of proof in McDonnell
Douglas. Conversely, a few individual cases have been litigated by pre-
senting statistical evidence of intentional discrimination or disparate im-
pact.”® Yet substantive theories of liability have tended to correspond to
the procedural forms of action: Individual theories of liability are mostly
to be found in individual actions, and class-wide theories of liability, re-
lying mainly on statistics or the theory of disparate impact, have been
found mostly in class actions and pattern-or-practice actions.

The class claims that most closely resemble individual claims are
those of disparate treatment, since both kinds of claims require proof of
intentional discrimination. The means of proving intentional discrimina-
tion, however, is very different in class claims of disparate treatment.

96. E.g., Connecticut v. Teal, 457 U.S. 440, 443 (1982); Kovacevich v. Kent State
Univ., 224 F.3d 806, 831 (6th Cir. 2000).
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These claims invariably require evidence in the form of class-wide statis-
tics, often supplemented by evidence of individual instances of disparate
treatment. Using statistics to prove disparate treatment is similar to using
them to prove disparate impact,”’ but the extent of a group’s underrepre-
sentation in the employer’s workforce must usually be greater to support
an inference of disparate treatment than it must be to support an infer-
ence of disparate impact.

The variety of statistical evidence poses more immediate choices for
legal doctrine. Judges and juries cannot be left entirely on their own in
evaluating statistical evidence, yet they also must not be hemmed in by
simplistic quantitative analysis of statistical evidence. Some lower court
decisions, unfortunately, have confused judicial analysis of statistical
evidence with formulation of categorical rules of law. The latter is not
appropriate for the former. The Supreme Court has clearly recognized
this point and has refused to offer any definitive method of analyzing
statistical evidence. In cautioning that statistical evidence comes in many
forms and is always rebuttable, the Court has said that the force of such
evidence “depends on all of the surrounding facts and circumstances.”
The methods the Supreme Court has endorsed are suggestive and instruc-
tive, not exhaustive; they should not be taken to exclude the use of alter-
native methods of evaluating statistical evidence upon a proper showing.
The Supreme Court has offered two models of analysis, and the lower
federal courts have endorsed several variations on these models.

The first, and simpler, of the two models of statistical analysis was
endorsed by the Supreme Court in International Brotherhood of Team-
sters v. United States.” This model of statistical inference—or “the inex-
orable zero” as it was referred to by the court of appeals—concerns ex-
treme disparities in the treatment of workers from different groups.
Teamsters was a “pattern-or-practice” case, so called because the gov-
ernment alleged that the Teamsters Union and various trucking compa-
nies had engaged in a systematic practice of denying better-paying jobs
to blacks and Hispanics. These were “over-the-road” jobs involving driv-
ing between major cities, for which the defendants employed few, if any,

97. See infira text accompanying notes 151-58.

98. Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 340 (1977). For a deci-
sion that makes this point, in particular, about the “5 percent significance level,” see Ka-
das v. MCI Systemhouse Corp., 255 F.3d 359, 362 (7th Cir. 2001).

99. 431 U.S. 324, 342 n.23 (1977).
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members of minority groups. Almost all the blacks and Hispanics were
employed instead as “city drivers” and “servicemen,” working within a
single metropolitan area. Although the opinion compared the proportion
of minority employees in these different positions, the decisive compari-
son was between the proportion of minority employees who were over-
the-road drivers and the proportion of minorities in the general popula-
tion. The latter figure, the Court made clear, was relevant only because it
was an adequate approximation of the proportion of minorities in the rel-
evant labor market.'®

Such a rough approximation—and the general commonsense ap-
proach taken by the Supreme Court—are the distinguishing features of
the simple model of statistical inference. Everything depends upon the
disparity in treatment being large enough to dispel any lingering doubts
from imprecise estimates. The Court simply assumed that the proportion
of minorities in the general population would approximate the proportion
in the labor market, an assumption only partly confirmed by the statistics
on hiring for city driver and serviceman positions."”" Any remaining
doubts about this assumption were overcome by the enormous disparity
represented by “the inexorable zero” of minorities among over-the-road
drivers. It was highly unlikely that any permissible selection procedure
would result in almost no blacks or Hispanics in the position of line driv-
er. Accordingly, the Court found no need to rely on even elementary tests
of statistical significance.

Few cases from recent years present the stark disparities found in
Teamsters. Under the influence of Title VII, most employers have entire-
ly abandoned explicit discriminatory practices with obvious effects on
large numbers of employees. Consequently, the disparities revealed by
statistical evidence have become narrower, and the assessment of the
evidence has become subject to greater and more technical disputes. Ex-
pert witnesses are essential for the plaintiffs in most of these cases, and
often for the defendant as well. Although Teamsters was decided without
the benefit of expert testimony, its simple model of statistical inference
was based on a more sophisticated model, which consists of three sepa-
rate steps: first, an examination of the presence or treatment of a minority
in the relevant labor market; second, a determination of how the same

100. /d. at 337 n.17.
101. /d. at 339 n.20, 342 n.23.
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group is treated by the defendant employer; and third, a comparison of
the figures generated by the first two steps to determine whether they
support an inference of intentional discrimination.

The second, and more complex, model for evaluating statistical evi-
dence was used in Hazelwood School District v. United States."” That
case concerned a claim of racial discrimination in hiring teachers by a
public school district in the suburbs of St. Louis, Missouri. The Court
held that the appropriate statistics compared the racial composition of the
labor market with the racial composition of the group hired by the school
district, for the period after the effective date of Title VII and by means
of tests for statistical significance.

Hazelwood held that the labor market must be defined to include on-
ly persons with undisputed qualifications for the job—in this case, those
with state teaching certificates—and only persons in the geographical
area surrounding the place of employment—here, part or all of the St.
Louis metropolitan area. The first issue, undisputed qualifications, de-
termines the relevance of general population figures as evidence of the
racial composition of the labor market. If no qualifications are required
for the job, or only qualifications that are easily acquired, then general
population figures provide an adequate approximation of the racial com-
position of the labor market.'” Otherwise, statistics confined to those
qualified for the job are necessary. Whether a qualification is necessary
for the job, of course, is often a matter of dispute, so that the appropriate
definition of the labor market depends upon what employment practices
are claimed to be discriminatory and what qualifications, like the state
teaching certificate in Hazelwood, are undisputed.

The second issue, the geographic definition of the labor market, was
discussed by the Court at greater length, although it was not resolved.
The St. Louis City School District had attempted to maintain a ratio of
50% black teachers. The United States, on behalf of black applicants for
employment, argued that teachers in the St. Louis city schools should be
included in the labor market, thereby increasing the proportion of blacks,
because they could quit their jobs in the city and commute to the Hazel-
wood schools in the suburbs. The school district argued that these teach-
ers should be excluded from the labor market because the affirmative
action policy of the St. Louis City School District had depleted the pool

102. 433 U.S. 299 (1977).
103. Id. at 308 & n.13.
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of black applicants from which suburban school districts could hire
teachers. These arguments are typical of the efforts of litigants to define
the labor market so that it favors their positions.

Another issue left unresolved in Hazelwood was the use of applicant-
flow statistics: the proportion of a group among all applicants, which is
then compared to the proportion of the same among all those hired. Ap-
plicant-flow statistics can be used instead of general or qualified popula-
tion statistics for a particular geographical area. The advantage of appli-
cant-flow statistics is that they reveal who in the labor market has
actually expressed an interest in the job offered by the employer. Popula-
tion statistics for a particular geographical area include persons within
the geographical area who are not interested in the job offered by the
employer and exclude persons outside the geographical area who are in-
terested. The racial composition of the group actually interested in the
job offered by the employer may differ significantly from the racial
composition of the general or qualified population. The disadvantage of
applicant-flow statistics is that they may reflect distortions in the propor-
tion of minority applicants, arising from the deterrent effect of the dis-
puted employment practice, from the employer’s general reputation for
discrimination, or from the opposite effect of an employer’s affirmative
action efforts to recruit minority employees. In Hazelwood, the Supreme
Court left the need for applicant-flow statistics to be determined on the
facts of each case.'™

After the racial composition of the labor market has been deter-
mined, it must be compared with the racial composition of the group of
applicants actually hired by the employer during the relevant time period,
determined by the effective date of Title VII or, more commonly, by the
statute of limitations. Only hiring that occurred after the effective date of
Title VII and within the limitation period constitutes an actionable viola-
tion of Title VII, although evidence of preenactment or prelimitation dis-
crimination may support an inference of intentional discrimination at a
later time.'” As the Court noted in Hazelwood, the racial composition of
the employer’s workforce may reflect preenactment discrimination and

104. Id.
105. See Bazemore v. Friday, 478 U.S. 385, 400-01 (1986) (Brennan, J., concurring
in part) (emphasizing this point).
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may deviate substantially from the racial composition of the pool of em-
ployees actually hired over the relevant time period.'*

The comparison between the racial composition of the labor market
and the racial composition of the group hired should be accomplished by
statistical methods, unless there are extreme disparities,lo7 such as the
nearly complete absence of minority employees in the highest paying
jobs in Teamsters."™ The particular statistical methods adopted by the
Court in Hazelwood may or may not be appropriate in other cases.'”
This is a question for statisticians. The important point is that statistical
methods are needed to account for the effects of chance: the possibility
that differences in racial composition arise solely through the selection of
a small sample of those hired from the larger population of those in the
labor market. Statistical methods, however, have their limitations. In par-
ticular, they cannot be used to determine whether the difference in selec-
tion rates is large enough to justify a finding of intentional discrimina-
tion. This is a matter of legal policy, not of statistical expertise.

Statistics and statistical methods can be used in other kinds of cases
as well. For instance, in Bazemore v. Friday,"" the Supreme Court held
that a regression analysis was highly probative of salary discrimination
against black employees of a state agricultural extension service. Plain-
tiffs commonly use regression analysis to try to prove that employees of
one race or sex are paid less than employees of another. In order to do so,
the regression analysis must isolate the effect that race or sex has on pay
by controlling for the differences between employees that an employer
may legitimately consider in setting rates of pay. Nevertheless, because
of limitations in the data on which it is based and because of theoretical
disputes over what factors do legitimately affect compensation, regres-
sion analysis seldom takes account of all the factors that might conceiva-
bly be relevant. In Bazemore, the Court recognized that a regression
analysis may omit some measurable variables, particularly when the rec-
ord as a whole supported an inference of discrimination and the plaintiffs

106. Hazelwood, 433 U.S. at 309 & n.15.

107. Id. at 307.

108. Teamsters, 431 U.S. at 337-38.

109. Hazelwood, 433 U.S. at 310-12 & n.17.

110. 478 U.S. 385 (1986) (per curiam). In an unusual alignment of opinions, Justice
Brennan wrote an opinion concurring in part for all the justices. /d. at 388. He also wrote
an opinion dissenting in part for four justices. /d. at 409. Justice White wrote a concurring
opinion for five justices. /d. at 407.
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submitted evidence that the omitted factor, the county where employees
worked, did not account for the difference between the salaries of black
employees and those of white employees.''' The Court’s decision may
have been influenced by the way the lower courts framed their decision,
almost holding that the regression analysis was inadmissible because it
was “‘unacceptable as evidence of discrimination.””''> The Supreme
Court stopped just short of holding that the finding of no discrimination
by the district court was clearly erroneous on the record before it.'"* The
general significance of the decision, however, lies in its evaluation of the
statistical evidence based on the entire record."'* As the Court had earlier
cautioned in Teamsters, statistics “come in infinite variety and, like any
other kind of evidence, they may be rebutted.”'"

A final issue raised, but not resolved, by Hazelwood is the content of
the plaintiff’s “prima facie” case on a claim of class-wide disparate
treatment. In Hazelwood and in Teamsters, the Court held that after the
plaintiff has made out a prima facie case through statistical evidence, the
defendant must be given an opportunity to present rebuttal evidence. It
did not elaborate on the elements of the plaintiff’s prima facie case or on
the consequences of the plaintiff’s making out a prima facie case. The
Court’s silence on the elements of the plaintiff’s prima facie case appar-
ently follows from its view that the relevance and probative force of sta-
tistics must be determined on a case-by-case basis.

The Court’s silence on the consequences of a prima facie case is
more puzzling. On the one hand, its language suggests that the burden of
production shifts to the defendant to present evidence from which a rea-
sonable inference of no disparate treatment may be drawn and that the
defendant’s failure to carry this burden requires a finding of disparate
treatment.''® On the other hand, just as the Court was silent as to the con-
tent of the plaintiff’s prima facie case, it also did not specify the content
of the defendant’s rebuttal case. If one interprets its language narrowly,
the Court may only have required that the defendant be given an oppor-
tunity to present evidence on the issue of disparate treatment, not that the

111. Id. at 402-03.

112. Id. at 400 (quoting Fourth Circuit’s opinion below).
113. Id. at 403-404 & n.14.

114. Id. at 400.

115. Teamsters, 431 U.S. at 340.

116. Hazelwood, 433 U.S. at 309.
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defendant bear the burden of production after the plaintiff has made out a
prima facie case. In this interpretation, the Court’s use of the phrase
“prima facie” refers only to the plaintiff’s ordinary burden of production
to present evidence from which a reasonable inference of liability can be
drawn. The consequence of a prima facie case in this sense is only to al-
low, not to require, the district judge to draw an inference of disparate
treatment, even if the defendant presents no evidence in rebuttal. Al-
though this narrow view appears to be better supported by the Court’s
opinion as a whole, the only certain conclusion is that the Court would
have done better to avoid using the phrase “prima facie case.”

The flexible structure of proof in class claims of intentional discrim-
ination allows the admissibility of a wide range of evidence. A new form
of evidence involves empirical studies of “implicit discrimination”: dis-
crimination that occurs subliminally without the individual necessarily
being aware of it. These studies typically ask subjects to associate mem-
bers of different groups with desirable or undesirable characteristics. For
instance, in one experiment, subjects were confronted with faces that
appeared to be African-American or white and then asked to decide im-
mediately whether they fit with words like “good” or bad.” Such “implic-
it association tests” (IATs) usually yield a finding that subjects take
longer to associate members of minority groups with positive attributes
than with negative ones. Studies of this kind were used to support certifi-
cation of a nationwide class action in Wal-Mart Stores, Inc. v. Dukes.""
In a decision discussed more fully in the next chapter, the Supreme Court
reversed certification of the class, finding insufficient common issues
and no basis for certifying the class as one mainly for injunctive relief.
The plaintiffs alleged discrimination on the basis of sex in Wal-Mart’s
operations throughout the country and they presented expert testimony
on the prevalence of gender stereotypes derived partly from IATs. Ques-
tions have been raised about the validity of IATs alone to support find-
ings of unlawful discrimination, for two separate reasons: first, they need
to be confirmed by studies using other methodologies; and second, they
establish only widespread tendencies rather than the existence of dis-
crimination in any particular case.''® The overall tendency in the cases

117. 131 S. Ct. 2541 (2011).
118. For a review of the literature on gender bias, finding considerable evidence for
it but cautioning against using it to find particular instances of sex discrimination, see

31



Major Issues in the Federal Law of Employment Discrimination

resembles that in Dukes: to let such evidence in and to leave the trier of
fact to determine its ultimate persuasiveness.

Class Claims of Disparate Impact

Unlike class claims of disparate treatment, class claims of disparate im-
pact do not require proof of intentional discrimination. These claims re-
quire instead only proof of discriminatory effects. Exactly what this
means—how it is proved by the plaintiff and how it may rebutted by the
defendant—has been a source of controversy since the Supreme Court
developed the theory of disparate impact in Griggs v. Duke Power Co.'"
Several decisions elaborated on the theory but left the elements of the
plaintiff’s case and the defendant’s rebuttal uncertain. The Supreme
Court resolved these uncertainties in favor of the defendants in Wards
Cove Packing Co. v. Atonio,”™ only to have its decision largely overruled
by Congress when it codified the theory of disparate impact in the Civil
Rights Act of 1991."' Together with the related issue of affirmative ac-
tion, this history figured prominently in the decision in Ricci v. DeStefa-
no.'” Despite codification of the theory, doubts remain about exactly
what it requires and what purposes it serves. These problems go back to
the original decision in Griggs.

Under Griggs, a plaintiff can establish a violation of Title VII by
proving that an employment practice has a disparate impact on persons
of a particular race, national origin, sex, or religion. Once the plaintiff
proves disparate impact, the burden of proof shifts to the defendant to
prove that the employment practice is justified by “business necessity” or
is “related to job performance.”'” Under Albemarle Paper Co. v.
Moody,"* if the defendant carries its burden of proof, the burden shifts
back to the plaintiff to prove that the offered justification is a pretext for
discrimination. The Civil Rights Act of 1991 codified this three-stage

David Faigman et al., A Matter of Fit: The Law of Discrimination and the Science of
Implicit Bias, 59 Hastings L.J. 1389 (2008).

119.401 U.S. 424 (1971).

120. 490 U.S. 642 (1989).

121. 42 U.S.C. § 2000e-2(k) (2006); see Pub. L. No. 102-166 § 3(2), 105 Stat. 1071
(1991) (stating purpose to overrule Wards Cove).

122. 129 S. Ct. 2658 (2009).

123. Griggs, 401 U.S. at 431.

124. 422 U.S. 405, 425 (1975).
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structure of shifting burdens of proof, though it did not clarify ambigui-
ties in the elements of each party’s case.

The fundamental ambiguity in the theory of disparate impact con-
cerns its underlying purpose: Is it only a modest addition to the theory of
disparate treatment, designed to prevent pretextual discrimination by
shifting part of the burden of proof onto the defendant? Or is it an entire-
ly independent theory, designed to discourage employers from using em-
ployment practices with an adverse impact upon any particular group? If
the theory of disparate impact is designed only to prevent pretextual dis-
crimination, then it would result in liability only when there is evidence
of disparate treatment (evidence not strong enough, however, to justify a
finding of intentional discrimination) and it would impose a significant,
but not overwhelming, burden on the employer to show that a disputed
employment practice is related to performance on the job. The theory
would ease the plaintiff’s burden of proving intentional discrimination,
but only to a degree. By contrast, if the theory of disparate impact is de-
signed to discourage employment practices that disproportionately ex-
clude members of minority groups and women, then it would result in
liability in the absence of evidence of disparate treatment, and it would
impose a heavy burden on the employer to justify an employment prac-
tice with disparate impact. The theory would serve the independent pur-
pose of eliminating neutral employment practices that impose systematic
disadvantages upon racial minorities and women.

To understand the ambiguities in the theory of disparate impact, it is
necessary to examine the decisions that led from Griggs to Wards Cove.

Decisions before Wards Cove

In Griggs v. Duke Power Co.," the Supreme Court sent an ambivalent

message, endorsing both a narrow and a broad interpretation of the theo-
ry of disparate impact. The Court seemingly endorsed a narrower version
of the theory of disparate impact when it stated, “Discriminatory prefer-
ence for any group, minority or majority, is precisely and only what
Congress has proscribed.”'”® A few paragraphs later, however, the Court
appeared to adopt the broader interpretation of the theory: “But Congress
directed the thrust of the Act to the consequences of employment prac-

125. 401 U.S. 424 (1971).
126. Id. at 431.
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tices, not simply the motivation.”'> Likewise, on the issue of the defend-

ant’s burden of justification, the Court first appeared to place a heavy
burden on the defendant, consistent with a broader interpretation of the
theory: “The touchstone is business necessity.”'*® But in the very next
sentence, it appeared to impose only a light burden on the employer, con-
sistent with the narrow interpretation: “If an employment practice which
operates to exclude Negroes cannot be shown to be related to job per-
formance, the practice is prohibited.”'” It is unclear whether the theory
of disparate impact requires a difficult showing of business necessity or
an easy showing of relationship to job performance.

Subsequent decisions of the Supreme Court, until Wards Cove, were
equally ambiguous concerning the choice between a narrow version and
a broad version of the theory. Most of these decisions concerned the de-
fendant’s burden of justifying an employment practice with disparate
impact. The decisions are discussed in detail in the subsection below on
the defendant’s burden of proof, but broadly speaking, they fall into two
groups. One group is consistent with the Uniform Guidelines on Em-
ployee Selection Procedures' adopted by the Equal Employment Op-
portunity Commission (EEOC); the other is not.

The Uniform Guidelines impose exacting requirements upon defend-
ants to justify practices with disparate impact, although the current ver-
sion of the guidelines has relaxed these requirements somewhat. The
cases that follow the Uniform Guidelines have generally endorsed a
broad interpretation of the theory of disparate impact."”' Other cases,
however, have imposed less stringent requirements for validation than
the Uniform Guidelines do and, to that extent, favored a narrow interpre-
tation of the theory.””> The varying deference given to the Uniform
Guidelines arises from their status simply as interpretive regulations.
Under Title VII, the EEOC does not have authority to promulgate sub-

127. 1d. at 432.

128. Id. at 431.

129. Id.

130.29 C.F.R. pt. 1607 (2010).

131. Albemarle Paper Co. v. Moody, 422 U.S. 405, 425436 (1975); Dothard v.
Rawlinson, 433 U.S. 321, 328-33 (1977).

132. Washington v. Davis, 426 U.S. 229, 250-52 (1976); New York City Transit
Auth. v. Beazer, 440 U.S. 568, 587 & n.31 (1979); see Ricci v. DeStefano, 129 S. Ct.
2658, 2678-79 (2009) (finding validation sufficient without citation to the guidelines).
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stantive regulations with the force of law."* Early decisions by the Su-
preme Court sometimes gave “great deference” to the EEOC guide-
lines,"”* and sometimes gave them hardly any deference at all."’’ Later
decisions by the lower federal courts settled on the practice of treating
them “with the appropriate mixture of deference and wariness.”'*

Wards Cove and the Civil Rights Act of 1991

The decision in Wards Cove was preceded by Watson v. Fort Worth
Bank & Trust,”” a case in which the Court expanded the scope of the
theory of disparate impact but divided evenly over the burden of proof
that it placed upon employers. The first part of the opinion held that the
theory of disparate impact applied to subjective employment practices,
which required the exercise of discretion, in addition to standardized
tests and qualifications, which were considered in Griggs and Albemarle
Paper.®® The second part of the opinion led directly to Wards Cove and
ultimately to the Civil Rights Act of 1991.

The claims in Wards Cove concerned discrimination in hiring work-
ers in two salmon canneries that operated in Alaska during the summer.
The jobs in the canneries were divided into jobs on the cannery lines
(called “cannery jobs” in the opinion) and other jobs (called “non-
cannery jobs”). The cannery jobs were unskilled, while most of the non-
cannery jobs were skilled and accordingly paid more. While the non-
cannery jobs were filled predominantly by white workers, the cannery
jobs were filled predominantly by minority workers. The Court held that
the plaintiffs could not establish disparate impact simply by proving a
racial imbalance in the composition of the workforce for cannery and
non-cannery jobs. Instead, it was necessary for the plaintiffs to establish
a disparity between the proportion of minority workers in non-cannery

133. § 713(a), 42 U.S.C. § 2000e-12(a) (1988).

134. Albemarle Paper, 422 U.S. at 431; Griggs, 401 U.S. at 433-34.

135. General Elec. Co. v. Gilbert, 429 U.S. 125, 14045 (1976); City of Los Angeles
Dep’t of Water & Power v. Manhart, 435 U.S. 702, 719 n.36 (1978).

136. Guilino v. New York State Educ. Dep’t, 460 F.3d 361, 384 (2d Cir. 2006) (in-
ternal quotation marks omitted). Compare Garcia v. Spun Steak Co., 998 F.2d 1480,
1489 (9th Cir. 1993) (not following EEOC guidelines on English-only rules), with Mon-
tes v. Vail Clinic, Inc., 497 F.3d 1160, 1171 (10th Cir. 2007) (following EEOC guide-
lines on English-only rules).

137.487 U.S. 977 (1988).

138. Id. at 989-91.
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jobs and the proportion of those workers in the labor market for those
positions."* Moreover, the plaintiffs were required to identify the partic-
ular employment practices that caused this disparity.'* This holding was
codified—not overruled—by the Civil Rights Act of 1991, which im-
posed the same requirement in nearly identical terms.'*!

The controversial holdings in Wards Cove concerned the defendant’s
burden of proof and the plaintiff’s burden of proving pretext. The Court
held that if the plaintiff succeeded in establishing disparate impact when
the case was remanded to the district court, only the burden of produc-
tion switched to the defendant and that the court’s examination of the
employer’s evidence was limited to “a reasoned review of the employer’s
justification for his use of the challenged practice.”'** If the defendant
then succeeded in carrying this lighter burden of proof, the plaintiff was
required to show that an alternative employment practice was equally
effective in meeting the same business purposes but had a smaller dis-
parate impact. In the Civil Rights Act of 1991, Congress rejected both of
these holdings'® and indeed identified Wards Cove as one of the deci-
sions overruled by the Act."* In particular, Congress defined “demon-
strate” to mean “meets the burden of production and persuasion” and
required the defendant to “demonstrate that the challenged practice is job
related for the position in question and consistent with business necessi-
ty.”'* Congress also required that the plaintiff’s proof of an alternative
employment practice with lesser adverse impact meet the standards exist-
ing on the day before Wards Cove was decided."* In the statement of
legislative purpose and in the legislative history, Congress stated that the
terms “business necessity” and “job related” are intended to follow the
law as it existed before Wards Cove.""’

139. Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 654 (1989).

140. /d. at 656.

141. § 703(k)(1)(A)(1), (B)(i), 42 U.S.C. § 2000e-2(k)(1)(A)(1), (B)(i) (2006).

142. Wards Cove, 490 U.S. at 659.

143. §§ 701(m), 703(k)(1)(A)(i), 42 U.S.C. §§2000e(m), 2000e-2(k)(1)(A)(®)
(20006).

144. Pub. L. No. 102-166, §§ 2(2), 3(2), 105 Stat. 1071 (1991).

145. §§ 701(m), 703(k)(1)(A)(i), 42 U.S.C. §§2000e(m), 2000e-2(k)(1)(A)()
(2006).

146. 1d. § 703(k)(1)(C), 42 U.S.C. § 2000e-2(k)(1)(C) (2006).

147. Pub. L. No. 102-166, §§ 3(2), 105 Stat. 1071 (1991). In an unusual provision, §
105(b) of the Civil Rights Act of 1991 identifies the only authorized legislative history of
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Despite the clarity with which Congress rejected these holdings in
Wards Cove, the ultimate effect of its legislation remains ambiguous.
Congress clearly rejected a narrow interpretation of the theory of dispar-
ate impact that places only a light burden of proof upon the employer. It
is not quite so clear what Congress accepted. In the crucial provision de-
fining the defendant’s burden of proof, Congress did not choose between
the terms “business necessity” and “related to job performance,” first
used in Griggs to characterize the defendant’s burden of proof. Instead, it
used both phrases, requiring the defendant to prove “that the challenged
practice is job related for the position in question and consistent with
business necessity.”'* From this provision, along with its authorized leg-
islative history, Congress plainly meant to turn the clock back to before
Wards Cove. Nevertheless, as we have seen, and as the section on the
defendant’s burden of proof discusses in detail, the decisions prior to
Wards Cove were ambiguous about exactly what was required of the de-
fendant. The Civil Rights Act of 1991 did not eliminate that ambiguity.

On the issue of proof of an “alternative employment practice,” it is
even less clear what Congress accomplished because it is doubtful that
Wards Cove made any change in the law. Albemarle Paper Co. v.
Moody'® already placed on the plaintiff the burden of proving pretext
after the defendant carried its burden of proof. That decision, like Wards
Cove, simply mentioned evidence of alternative employment practices as
one way of proving pretext."’ It did not discuss the issue further.

Proof of Disparate Impact

The surviving holding in Wards Cove makes clear that the plaintiff’s
burden of proving disparate impact should be analyzed along the same

the provisions on disparate impact as a memorandum appearing at 137 Cong. Rec.
S15,276 (daily ed. Oct. 25, 1991). Id. § 105(b), 105 Stat. at 1075. See infra note 159.

148. Civil Rights Act of 1964, § 703(k)(1)(A)(i), 42 U.S.C. §2000e-2(k)(1)(A)(1)
(2006).

149. 422 U.S. 405 (1975).

150. Id. at 425. By contrast, the Uniform Guidelines on Employee Selection Proce-
dures impose upon the employer the burden of proving that a validated employment prac-
tice has the least disparate impact among available alternatives. 29 C.F.R. § 1607.3B
(2010). Even if this provision of the guidelines could have been reconciled with Albe-
marle Paper, it is now plainly superseded by the Civil Rights Act of 1991, which places
the burden of proof on this issue explicitly on the plaintiff. § 703(k)(1)(A)(ii), 42 U.S.C.
§ 2000e-2(k)(1)(A)(ii) (2006).
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lines as it was in Hazelwood School District v. United States.”' The la-
bor market for the jobs at issue must be defined; the proportion of a par-
ticular group among those in the labor market and the proportion among
those who possess the disputed qualification must then be established.
The two proportions must next be compared by statistical means to de-
termine the probability that any difference between them resulted solely
by chance. Finally, any statistically significant difference must be exam-
ined to determine whether it is large enough to be practically significant.
Proof of disparate impact differs from proof of disparate treatment only
in the inference to be drawn from the statistical evidence; disparate im-
pact is more directly and easily proved through statistical evidence than
is intentional discrimination.

Both Wards Cove and the Civil Rights Act of 1991 added to the
analysis in Hazelwood by requiring proof that “a particular employment
practice” resulted in disparate impact.'”” Alternatively, the plaintiff can
prove that elements of the defendant’s decision-making process cannot
be separated for analysis, in which case they are treated as a single em-
ployment practice.'” The defendant can rebut either of these showings
by demonstrating that the particular employment practice identified by
the plaintiff did not cause the disparate impact.'”* These provisions add
another layer of complexity, and another layer of shifting burdens of
proof, to claims of disparate impact, but they also serve a significant pur-
pose. They focus the inquiry on specific employment practices that the
defendant must then justify."

The Uniform Guidelines endorse a different rule for determining dis-
parate impact: the “bottom line” rule that examines the net effect of all of
the employer’s tests and qualifications on the ultimate selection of mem-

151. 433 U.S. 299 (1977); Wards Cove, 490 U.S. at 650-55.

152. § 703(k)(1)(B)(1), 42 U.S.C. § 2000e-2(k)(1)(B)(i) (2006).

153. Id.

154. § 703(k)(1)(B)(ii), 42 U.S.C. § 2000e-2(k)(1)(B)(ii) (2006).

155. The decision in Connecticut v. Teal, 457 U.S. 440 (1982), which preceded the
Civil Rights Act of 1991, served a similar purpose, although it allowed the plaintiff to
decide whether to attack a single employment practice for its disparate impact or to attack
the overall effect of the employer’s selection procedures. That option was eliminated by
the Act: Each separable element of a selection procedure must be evaluated independent-
ly. As the Supreme Court has recently reaffirmed, the “plaintiff must begin by identify-
ing the specific employment practice that is challenged.” Wal-Mart Stores, Inc. v. Dukes,
131 S. Ct. 2541, 2555 (2011) (internal quotation marks and citation omitted).
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bers of a particular race, national origin, or sex for a particular job."*® The
extent of this departure from existing law should not be exaggerated,
however. The Uniform Guidelines purport only to establish rules for the
guidance of federal agencies in exercising their discretion to enforce laws
against employment discrimination. Thus, the Uniform Guidelines ex-
plicitly state that the “bottom line” rule is subject to exceptions and that
it is not a rule of law but only a guide to the exercise of prosecutorial
discretion."’

The same approach should be taken to other provisions of the Uni-
form Guidelines that depart from the analysis of statistical evidence in
Hazelwood. The Uniform Guidelines endorse the general rule that an
employer should examine applicant-flow statistics to determine disparate
impact and, in particular, that the pass rate on a test (or other selection
procedure) for any group cannot be less than four-fifths of the pass rate
for the most successful group. Unlike the analysis in Hazelwood, the
“four-fifths” rule of the Uniform Guidelines does not require an analysis
of the relevant labor market or the presence of a statistically significant
disparity between pass rates. Nevertheless, the Uniform Guidelines allow
an exception for statistically insignificant disparities based on small
numbers."”® Because the Uniform Guidelines provide a simpler method
of determining disparate impact than does Hazelwood, they provide a
useful starting point to, but not a substitute for, the more complicated
analysis endorsed by the Supreme Court.

Defendant’s Burden of Proof

As discussed earlier, several crucial provisions of the Civil Rights Act of
1991 concern the defendant’s burden of proof. First, the Act defines
“demonstrate” to mean “meets the burden of production and persua-
sion.”"’ Second, in a provision that was the subject of extended debate
and compromise, the Act requires the defendant “to demonstrate that the
challenged practice is job related for the position in question and con-
sistent with business necessity.”160 Although this provision requires proof
of both job relationship and business necessity, it qualifies the latter

156. Teal, 457 U.S. at 452; 29 C.F.R. § 1607.4C (2010).
157.29 C.F.R. § 1607.4C (2010).

158. Id. § 1607.4D.

159. § 701(m), 42 U.S.C. § 2000e(m) (2006).

160. § 703(k)(1)(A)(i), 42 U.S.C. § 2000e-2(k)(1)(A)(i) (2006).
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phrase by requiring proof only that the disputed practice is “consistent
with business necessity,” not that it is “required by business necessi-
ty.”'®" Third, both the preamble to the statute and the authorized legisla-
tive history state that the purpose of this provision was to return the law
to the condition that it was in immediately before the decision in Wards
Cove.'” Presumably Congress meant to reject the opinion of Justice
O’Connor, writing for four justices in Watson v. Fort Worth Bank &
Trust,'” which addressed the defendant’s burden of proof. That opinion
simply prefigured the rejected holdings in Wards Cove. Even so, the de-
cisions before Watson were also ambiguous.

This ambiguity is most apparent in the different degrees of deference
that the Supreme Court has given to the Uniform Guidelines (and their
predecessors) on the employer’s burden of proof. The Uniform Guide-
lines allow three forms of justification for employment practices with
disparate impact, called “validation” in their terminology: content valida-
tion, criterion validation, and construct validation. These forms of valida-
tion can be applied to any employment practice, whether a subjective
evaluation or an objective test or qualification.'® It is simplest, however,
to discuss these forms of validation as they apply to objective employ-
ment tests.

In content validation, an employment test is shown to be related to
the job if the content of the test is “representative of important aspects of
performance on the job for which the candidates are to be evaluated.”'®’
The most important requirements for content validity are that the content
of the test contain all important aspects of the job, and that performance
on those aspects of the job be readily observable. The latter requirement

161.1d.

162. Pub. L. No. 102-166, §§ 3(2), 105(b), 105 Stat. 1071, 1075 (1991). The second
of these provisions identified the only authorized legislative history of the provisions on
the theory of disparate impact as an interpretive memorandum appearing at 137 Cong.
Rec. S15,276 (daily ed. Oct. 25, 1991). In discussing the defendant’s burden of proof,
this memorandum states: “The terms ‘business necessity’ and ‘job related’ are intended to
reflect the concepts enunciated by the Supreme Court in Griggs v. Duke Power Co., 401
U.S. 424 (1971), and in the other Supreme Court decisions prior to Wards Cove Packing
Co. v. Atonio, 490 U.S. 642 (1989).” The statement of purposes of the Civil Rights Act of
1991 in § 3(2) says the same thing in almost the same words.

163. 487 U.S. 977 (1988).

164.29 C.F.R. § 1607.2B (2010).

165.1d. § 1607.5B.
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is necessary to distinguish content validation from construct validation,
in which abstract abilities and characteristics are related to performance
on the job. The standard example of content validity is a data entry test
for a clerical worker. Note, however, that such a test would not be “con-
tent valid” for a job with broader duties, such as a customer service rep-
resentative, which would require more than simply entering data into a
computer—i.e., taking phone calls, responding to complaints, or assisting
customers. Note also that such a test is “content valid” for a purely cleri-
cal position because it directly incorporates the important aspects of the
job, not because it measures some abstract ability or characteristic, such
as manual dexterity, which could be related to the job only through con-
struct validation.

Criterion validation is the most general and acceptable form of vali-
dation under the Uniform Guidelines. It requires that a test or qualifica-
tion be shown to be related to good performance on the job according to
some criterion, such as error rate, output, or supervisors’ evaluations.
The crucial steps in criterion validation are proving that the chosen crite-
rion in fact measures good performance on the job and establishing a
statistically significant correlation between good performance on the test
and good performance on the job according to the chosen criterion.'®® An
example of criterion validation is a showing that a test for manual dexter-
ity is related to good performance on an assembly-line job, as measured
by the criteria of speed of performance and error rate. Validation requires
that the criteria of speed and error rate be established as appropriate
measures of good performance on the job and that a statistically signifi-
cant correlation be established between good performance on the test and
good performance according to these criteria. Note that the process of
validating this test, like the process of validating the data entry test dis-
cussed earlier, does not make any appeal to the abstract ability or con-
struct of manual dexterity. Even a test that purported to measure some
other construct, such as intelligence, would be criterion valid if it was
shown to have a statistically significant correlation with good perfor-
mance on the job according to some accepted criterion.

Unlike content validation, criterion validation is not limited to tests
that reproduce important aspects of the job, and unlike construct valida-
tion, its acceptability is not openly doubted by the Uniform Guidelines.

166. Id. § 1607.14B(2), (5).
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The requirements of criterion validation, however, are difficult and cost-
ly to satisfy. In many complicated jobs, the only appropriate criterion of
good performance is an evaluation by a supervisor or some other expert
with training and experience. Such evaluations are almost always discre-
tionary and judgmental and therefore cannot easily be checked for uni-
formity and lack of bias.'”” Establishing a statistically significant correla-
tion between the qualifications or test and good performance on the job is
even more difficult and costly.'"® Consequently, some cases have applied
the requirements for criterion validation with a degree of leniency not
found in the Uniform Guidelines.'®

Construct validation is the least favored form of validation under the
Uniform Guidelines. Employers using construct validation must show
that a test or qualification measures a “construct,” an abstract ability or
characteristic such as intelligence or manual dexterity, and that pos-
sessing the construct is correlated with good performance on the job. The
notorious problems with intelligence tests illustrate the difficulty of con-
struct validation. First, any construct like intelligence is difficult to de-
fine, precisely because it is an abstract ability or characteristic. Does in-
telligence include ability in higher mathematics but not shrewdness in
business dealing? If it includes both, how is good performance in these
separate activities to be weighted? Second, constructs that are difficult to
define are also difficult to measure. How do we know that an intelligence
test measures the forms of intelligence relevant to both higher mathemat-
ics and business dealing? Third, constructs are difficult to relate to good
performance on the job. How can a statistically significant correlation be
established between intelligence and good performance on any particular
job? The Uniform Guidelines impose exacting standards for construct
validation to avoid these problems. The most exacting standard is a pre-
liminary requirement that the construct itself have been related to good
performance on the job by criterion validation.'” Since few such criteri-

167. Id. § 1607.14B(3), (4). See also Albemarle Paper Co. v. Moody, 422 U.S. 405,
432-33 (1975).

168. Ricci v. DeStefano, 129 S. Ct. 2658, 2665 (2009) (validation study cost
$100,000); Barbara L. Schlei & Paul Grossman, Employment Discrimination Law 113
n.106 (2d ed. 1983) (criterion validation costs estimated at between $100,000 and
$400,000 in 1978).

169. E.g., Washington v. Davis, 426 U.S. 229, 248-52 (1976).

170.29 C.F.R. § 1607.15D(7) (2010).
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on validations of constructs have been performed for particular jobs, an
employer is better off directly relying on criterion validation of the quali-
fication or test at issue by showing a statistically significant correlation
between having the qualification or performing well on the test and per-
forming well on the job. It is easier to validate an intelligence test direct-
ly by criterion validation than by first showing that it measures intelli-
gence and then showing that intelligence is related to good performance
on the job.

The Supreme Court’s reaction to the Uniform Guidelines has been
mixed. In Albemarle Paper Co. v. Moody,""" the Court strongly endorsed
an earlier version of the guidelines adopted by the EEOC that imposed
even more stringent requirements on validation than do the Uniform
Guidelines. Quoting Griggs, the Court stated that the guidelines were
“entitled to great deference.””'”” Like Griggs, however, Albemarle Pa-
per was a case in which there was independent evidence of intentional
discrimination and in which the employer’s attempt to justify its use of
employment tests was obviously flawed. Although the employer’s vali-
dation study was superficially in compliance with the guidelines, it was
hastily conceived and poorly executed, and it failed to yield statistically
significant results.'” Likewise, in Dothard v. Rawlinson,'™ the Court
found an employer’s justification for a height and weight requirement
with a disparate impact on women to be inadequate, but the employer
offered only an unsupported correlation between height and weight and
strength.

In cases in which the employer has offered some plausible justifica-
tion for a practice with disparate impact, the Court has been much more
lenient than the Uniform Guidelines. In Washington v. Davis,'” a case
not directly concerned with Title VII, the Court went out of its way to
hold that the earlier version of the guidelines endorsed in A/bemarle Pa-
per had been satisfied. The disputed employment practice was a test of
verbal and writing ability used to screen applicants for jobs as police of-
ficers. The plaintiffs alleged that the test had a disparate impact upon
blacks. The defendants tried to justify use of the test by showing that

171.422 U.S. 405 (1975).

172. Id. at 431 (quoting Griggs v. Duke Power Co., 401 U.S. 424, 433-34 (1971)).
173. Id. at 431-36.

174.433 U.S. 321 (1977).

175.426 U.S. 229 (1976).
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scores on the test were correlated with scores on a test administered to
newly hired police officers after a seventeen-week training course. The
Court held that the requirements of the earlier guidelines were satisfied
despite the existence of a correlation only between scores on two written
tests. There was no correlation between performance on either of the
tests and performance as a police officer."’® The Court reasoned that it
was “apparent” that some minimal level of verbal ability was necessary
for completion of the training program and that establishing only a rela-
tionship between the verbal ability test and the training test was “the
much more sensible construction of the job-relatedness requirement.”"”’

In a later case, decided after the Uniform Guidelines took effect, the
Court was even more summary in finding a justification for an employ-
ment practice with alleged disparate impact. In New York City Transit
Authority v. Beazer,'™ the Court held that the exclusion of persons on
methadone from jobs in the transit system, despite possible disparate im-
pact upon blacks and Hispanics, was justified by a showing that it served
the employer’s legitimate goals of safety and efficiency.'”

A possible explanation for the lenient application of the requirements
of validation in both Washington and New York City Transit Authority is
the absence of evidence of intentional discrimination and, at least in the
latter case, the weakness of the evidence of disparate impact."™ These
facts support the conclusion that the Court has adopted only a narrow
version of the theory of disparate impact, one designed to ease the bur-
den of plaintiffs in proving intentional discrimination but not to force
employers to abandon employment practices with disparate impact. Nev-
ertheless, statements of the Court in Griggs and Albemarle Paper support
a broad interpretation of the theory.

The courts of appeals have also refused to accept a literal interpreta-
tion of the Uniform Guidelines. Particularly in evaluating attempts at
criterion and content validation, they have interpreted the guidelines le-
niently, citing their character as guidelines rather than as regulations with

176. Id. at 250-52.

177. Id. at 250-51.

178. 440 U.S. 568 (1979).
179. Id. at 587 & n.31.
180. /d. at 584-87.
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the force of law.'™!

cision of a three-judge district court that relied on similar reasoning.
The cases that have addressed these issues after the Civil Rights Act of
1991 have applied the guidelines in the same flexible way.'®’ Others have
not even relied upon the guidelines but have found an employer’s at-
tempt at validation inadequate only because it was based on conclusory
expert testimony about the minimum requirements for the job."™ The
meaning of the present statutory language—"“job related for the position
in question and consistent with business necessity”—must be developed
in further decisions such as these. It was not determined by the ambigu-
ous decisions that preceded Wards Cove.

The Supreme Court also summarily affirmed the de-
182

The Theory of Disparate Impact and Affirmative Action

Before the Civil Rights Act of 1991, doubts about the theory of disparate
impact focused on its source in the statutory language and on its relation-
ship to affirmative action. The former issue was settled by the Act, which
codified the theory of disparate impact, but the latter issue was left open.
The Act was initially opposed for fostering “quotas,”'™ leading Congress
to maintain a studied silence on the issue of affirmative action, broken
only by two specific provisions in the legislation as it was ultimately en-
acted. First, the Civil Rights Act of 1991 prohibits “group norming” of
test scores: the practice of altering scores on employment-related tests
based on race, national origin, sex, or religion.'™ This prohibition is di-
rected against a specific form of affirmative action. Second, in an uncod-
ified section of the Act, Congress disclaimed any effect on “court-
ordered remedies, affirmative action, or conciliation agreements, that are

181. Contreras v. City of Los Angeles, 656 F.2d 1267, 1281 (9th Cir. 1981), cert.
denied, 455 U.S. 1021 (1982); Guardians Ass’n v. Civil Serv. Comm’n, 630 F.2d 79, 90—
91 (2d Cir. 1980), cert. denied, 452 U.S. 940 (1981).

182. Nat’l Educ. Ass’n v. S. Carolina, 434 U.S. 1026 (1978), aff’g 445 F. Supp.
1094 (D.S.C. 1977).

183. Williams v. Ford Motor Co., 187 F.3d 533, 539 n.5 (6th Cir. 1999); Officers for
Justice v. Civil Serv. Comm’n, 979 F.2d 721, 726-27 (9th Cir. 1992); Legault v. aRusso,
842 F. Supp. 1479, 1488-89 (D.N.H. 1994).

184. Lanning v. Se. Pa. Transp. Auth., 181 F.3d 478, 491-92 (3d Cir. 1999); Brad-
ley v. Pizzaco of Nebraska, Inc., 7 F.3d 795, 797-99 (8th Cir. 1993).

185. See supra note 33.

186. § 701(/), 42 U.S.C. § 2000e-2(/) (2006).
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in accordance with the law.”" These provisions, like those directly con-

cerned with the theory of disparate impact, are intertwined with the deci-
sion in Wards Cove.

One of the reasons offered in Wards Cove for adopting a narrow in-
terpretation of the theory of disparate impact was that a broad interpreta-
tion of the theory would effectively require employers to engage in af-
firmative action."™ Any such requirement would be inconsistent with
§ 703(j) of Title VII, which provides that “[n]othing contained in this
title shall be interpreted to require” any form of affirmative action.'®
Whether the Civil Rights Act of 1991 endorsed this reasoning in Wards
Cove is an open question. On the one hand, this passage appears in a part
of the opinion concerned with proof of disparate impact. On this issue, as
previously stated, the Civil Rights Act of 1991 followed Wards Cove.

On the other hand, the Act overruled Wards Cove on the issue of the
defendant’s burden of proof. The Act imposed a heavier burden on the
defendant, which might well lead employers to engage in affirmative
action. If employers can eliminate the disparate impact of an employ-
ment practice through affirmative action, they can avoid the burden of
proving that the practice is justified. Voluntary affirmative action itself
was strongly endorsed by the Supreme Court in United Steelworkers v.
Weber," which held that such plans are consistent with Title VIL As the
defendant’s burden of proof becomes heavier, however, affirmative ac-
tion resembles less a voluntary option than a practical requirement.

All of these issues figured prominently in Ricci v. DeStefano,”" a
case concerned with the promotion of firefighters to the position of lieu-
tenant and captain in the New Haven fire department. The city adminis-
tered two tests that resulted in no blacks and only two Hispanics receiv-
ing scores high enough to become eligible for promotion under the
applicable civil service rules. After a series of contentious hearings, the
city decided to discard the test results and to start the promotion process
over again. Its principal concern was to avoid liability under the theory
of disparate impact to the blacks and Hispanics who had failed the test.
Seventeen whites and one Hispanic who passed then sued, claiming vio-

187. Pub. L. No. 102-166, § 116, 105 Stat. 1071 (1991).

188. Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 652 (1989).
189. § 703(j), 42 U.S.C. § 2000e-2(j) (2006).

190. 443 U.S. 193 (1979).

191. 129 S. Ct. 2658 (2009).
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lations of Title VII and the Constitution. The Supreme Court, without
reaching any of the constitutional issues, held the city liable for inten-
tional discrimination under Title VII because it had made a decision
based on race in rejecting the test results solely because of their adverse
impact. The Court recognized a defense to this claim of intentional dis-
crimination, but only if the city had a “strong basis in evidence” for con-
cluding that it would have been held liable under the theory of disparate
impact to minority employees if it had acted upon the test results.'”> The
city failed to make out such a showing because, according to the Court, it
failed to establish the absence of a business justification for the tests. On
the available evidence, the Court found “no genuine dispute that the ex-
aminations were job-related and consistent with business necessity.”"”
Summary judgment accordingly was entered for the plaintiffs.

The dissenting opinion disputed the evidence on the job relationship
of the tests, pointing out that paper-and-pencil tests like those adminis-
tered by the city were unreliable measures of the leadership skills neces-
sary in the positions of lieutenant and captain.'” The larger significance
of the case concerned what the employer had to prove to establish the
absence of a defense to a claim of disparate impact. The Court derived its
standard of a “strong basis in evidence” from opinions on the constitu-
tionality of affirmative action, not those on affirmative action under Title
VIL'” and used it to balance two conflicting concerns: one to give em-
ployers leeway to comply with Title VII and the requirements of the the-
ory of disparate impact, and another to avoid any form of coerced af-
firmative action. It was this second concern that returned to the reasoning
in Wards Cove and earlier cases. According to the Court, a standard that
required only minimal proof “would amount to a de facto quota system,
in which a ‘focus on statistics ... could put undue pressure on employers
to adopt inappropriate prophylactic measures.””'*® This reasoning works
to the disadvantage of employers, like the city of New Haven, who dis-
card test results for fear of disparate impact liability. But by contrast, it

192. Id. at 2676.

193. 1d. at 2678.

194. Id. at 2703-07 (Ginsburg, J., dissenting).

195. Id. at 2675 (relying upon Richmond v. J.A. Croson Co., 488 U.S. 469, 500
(1989), and Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 277 (1986) (plurality opin-
ion)).

196. Id. (quoting Watson v. Ft. Worth Bank & Trust, 487 U.S. 977, 992 (1988) (plu-
rality opinion)).
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also works to the advantage of employers faced with actual claims of
disparate impact. If the employer’s burden of proof is higher to show the
absence of a business justification in cases like Ricci, it must necessarily
be lower to show the presence of such a justification in response to a dis-
parate impact claim. The opinion in Ricci also has implications for af-
firmative action (discussed in the next section), but the Court was careful
to limit its decision to cases in which an employer had already settled on
a test or selection procedure. The Court distinguished cases in which an
employer was initially choosing a test or designing a selection proce-
dure."”

Whatever doubts the Court has about affirmative action, the writers
of the Uniform Guidelines do not share them. The guidelines explicitly
provide that affirmative action plans that eliminate disparate impact are
an alternative to validation'® and that an employer’s affirmative action
policies shall be taken into account in determining disparate impact.'”
The guidelines also contain a policy statement on affirmative action ap-
proving the use of affirmative action plans,”” and the EEOC has adopted
separate guidelines on affirmative action providing for approval of such
plans by the commission.”" All of these guidelines must now be quali-
fied in light of the prohibition against group norming of test scores en-
acted by the Civil Rights Act of 1991°” and by subsequent decisions
such as Ricci.

197. Id. at 2676-77. In an interesting sequel to Ricci, the Second Circuit allowed a
disparate impact claim to go forward by a nonwhite firefighter who failed the promotion
test. Briscoe v. City of New Haven, 654 F.3d 200 (2d Cir. 2011). The court reached this
conclusion despite the passage in Ricci that contemplated the possibility of such a claim:
“If, after it certifies the test results, the City faces a disparate-impact suit, then in light of
our holding today it should be clear that the City would avoid disparate-impact liability
based on the strong basis in evidence that, had it not certified the results, it would have
been subject to disparate-treatment liability.” Ricci, 129 S. Ct. at 2681. A petition for
certiorari has not, as of this writing, been filed in this case.

198.29 C.F.R. § 1607.6A (2010).

199. Id. § 1607.4E.

200. Id. § 1607.17.

201. Affirmative Action Appropriate under Title VII of the Civil Rights Act of 1964
(codified as amended at 29 C.F.R. pt. 1608 (2010)).

202. § 703(/), 42 U.S.C. § 2000e-2(/) (2006).
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Affirmative Action

Affirmative action has caused more controversy in civil rights law than
any other issue. In employment discrimination law, the controversy has
occurred at several different levels: in the terms of the statute itself, in
the requirements of the Constitution, and in guidelines promulgated by
the EEOC. As the preceding section explains, the Civil Rights Act of
1991 generated debate over affirmative action, mostly as it related to the
theory of disparate impact. In its final form the Act contained three pro-
visions directly related to affirmative action: first, the prohibition against
“group norming” of scores on employment tests—adjusting test scores
on the basis of race, national origin, sex, or religion;zo3 second, general
procedural restrictions on collateral attack on injunctions and consent
decrees, mainly designed to protect judicially ordered or judicially ap-
proved affirmative action plans;zo4 and third, the uncodified disclaimer
that nothing in the Act’s amendments to Title VII affects existing affirm-
ative action plans.”” The first provision concerns tests and is discussed in
the preceding section;*” the second concerns procedures for enforcing
Title VII and is taken up in the section on preclusion.””” The third provi-
sion, discussed below, leaves affirmative action under Title VII as it was
before the Civil Rights Act of 1991.

Statutory Issues

As originally enacted, Title VII contained two provisions on affirmative
action: a narrow provision that allows preferences in favor of Native
Americans on or near a reservation,”” and a general disclaimer of any
form of required affirmative action. The former has given rise only to
limited litigation, mainly over constitutional issues discussed later. The
latter has been far more significant and was one of several important
exceptions and qualifications added to Title VII to ensure its passage.
Consequently, the general disclaimer of required affirmative action in
§ 703(j) both limits and defines the prohibitions in Title VII against dis-
crimination.

203. d.

204. § 702(n), 42 U.S.C. § 2000e-2(n) (2006).

205. Pub. L. No. 102-166, § 116, 105 Stat. 1071, 1079 (1991).
206. See supra text accompanying notes 182-91.

207. See infra text accompanying notes 645-53.

208. § 703(i), 42 U.S.C. § 2000e-2(i) (2006).
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Section 703(j) states that “[n]othing contained in this title shall be
interpreted to require” preferential treatment of any individual or group
on the basis of race, national origin, sex, or religion.”” In addition to the
questions raised by the theory of disparate impact, discussed earlier, two
questions have arisen about the language of § 703(j): first, whether “re-
quire” should be read as “require or permit,” thus making § 703(j) a pro-
hibition against all forms of preferential treatment, either undertaken
voluntarily by an employer or required by the government; and second,
whether “[n]othing in this title” should refer only to the prohibitions
against discrimination in Title VII or also to the provisions for remedy-
ing violations of Title VII. The Supreme Court resolved the first question
in favor of a literal interpretation of the word “require.” Title VII does
not prohibit preferential treatment voluntarily undertaken by an employ-
er. The Supreme Court resolved the second question in favor of a non-
literal interpretation of the phrase “[n]othing in this title.” Title VII does
not prohibit courts from requiring preferential treatment as a remedy for
employment discrimination, but it authorizes them to do so only in nar-
rowly limited circumstances.

The Supreme Court decided that Title VII does not prohibit volun-
tary preferential treatment. In United Steelworkers v. Weber,”" Kaiser
Aluminum & Chemical and the United Steelworkers had entered into a
collective bargaining agreement that established a preference for black
employees for admission to on-the-job training programs for craft posi-
tions. In particular, one-half of the openings in these programs were re-
served for black employees. The Court characterized this preference as a
wholly voluntary and private effort to eliminate the racial imbalance in
Kaiser’s workforce of craft employees.”'’ Because the Court found no
government involvement in the preference, it avoided any constitutional
question about government power to establish or require preferences in
employment.212 The Court’s holding was limited to Title VII and to
wholly voluntary private preferences—in particular, those “designed to
break down old patterns of racial segregation and hierarchy,” and that did

209. § 703(j), 42 U.S.C. § 2000e-2(j) (2006).

210.443 U.S. 193 (1979).

211. Id. at 201. The dissent, however, found a degree of government coercion based
on evidence that the plan was adopted to preserve the employer’s eligibility to obtain
federal contracts. /d. at 222-23 (Rehnquist, J., dissenting).

212. Weber, 443 U.S. at 200.
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“not unnecessarily trammel the interests of the white employees.”*"> On
the first point, the Court relied on the nearly complete absence of blacks
from craft positions in Kaiser’s workforce and the long history of exclu-
sion of blacks from craft positions generally.”'* On the second point, the
Court emphasized that the preference did not require the discharge of
white workers, that it did not prevent the training and promotion of white
employees, and that it was a temporary measure designed to end as soon
as the racial imbalance in craft positions ended.”"

In Johnson v. Transportation Agency,”'® the Supreme Court upheld a
preference in favor of women on much the same grounds. The case in-
volved a public employer, but it, too, was decided entirely under Title
VIL>'7 Over two bitter dissents,”'® the Court continued to adhere to the
decision and reasoning in Weber, modifying its analysis in only one sig-
nificant respect: by suggesting that a preference would be upheld only if
it were flexibly applied according to the proportion of the favored
group—here women—who possessed the qualifications for the job.*”
Justice O’Connor, in a separate opinion, would have taken this reasoning
a step further and required evidence sufficient to make out a prima facie
case of past discrimination against women, equating “manifest imbal-
ance” under Weber with proof of disparate impact.”® This reasoning re-
veals the systematic connection between the theory of disparate impact
and permissible forms of affirmative action, since both are concerned
with the effects of employment practices. Nevertheless, this reasoning
was not strictly necessary to the decision, because the imbalance in John-
son, as in Weber, was substantial. No woman had ever previously been
employed in the position in dispute, or even in the same department.221

The Court’s treatment of judicially ordered preferences has been
more complicated, if not more confusing, than its treatment of wholly
private preferences. The case closest on its facts to Weber is Local No.

213. 1d. at 208.

214.1d. at 198 & n.1.

215.1d. at 208.

216.480 U.S. 616 (1987).

217. The plaintiff failed to assert any claim under the Constitution. /d. at 620 n.2.

218. Id. at 657 (White, J., dissenting); id. at 65777 (Scalia, J., dissenting).

219. 1d. at 636-37.

220. Id. at 649-53 (O’Connor, J., concurring in the judgment). The majority explic-
itly refused to take this step. /d. at 632-33 & n.10.

221.1d. at 636.
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93, International Association of Firefighters v. City of Cleveland ™
which upheld a consent decree that settled claims of racial discrimination
in promotions in the Cleveland Fire Department. The plaintiffs and the
city had reached agreement on the consent decree, but the union repre-
senting the firefighters, most of whom were white, had intervened in the
action and objected to the decree because it established a preference in
promotions. The only question presented to the Supreme Court was
whether Title VII authorized the district court’s approval of the consent
decree. The Court held that it did, even if it would not have authorized
the district court to impose the same preference by its own order.”” The
Court held, however, that the consent decree was binding only on the
plaintiffs and the city, not on the union or on white employees, and in
particular, it did not preclude the latter group from objecting in timely
fashion to the district court’s action on constitutional grounds.224

The Court’s only decision on modification—as opposed to approv-
al—of consent decrees strikes a much different note. In Firefighters Lo-
cal Union No. 1784 v. Stotts,225 the Court held that a district court could
not modify a consent decree to impose a preference in layoffs. The con-
sent decree settled claims of racial discrimination in hiring and promo-
tion in the Memphis Fire Department and established long-term and in-
terim goals for hiring and promoting blacks, but it did not provide for
preferences in layoffs or seniority. After the city announced that fire-
fighters would be laid off in reverse order of seniority, according to the
rule of “last hired, first fired,” the district court enjoined any layoffs that
would reduce the proportion of blacks employed by the fire department.
The Court found no basis for this order in the consent decree, emphasiz-
ing the importance of union participation in matters affecting seniority,
and relying on the exception for seniority systems in § 703(h).”* In the
most controversial part of its opinion, the Court discussed more general
limits on judicial remedies under § 706(g), suggesting that it restricted
compensatory relief, or any form of individual benefits, only to victims

222.478 U.S. 501 (1986).

223.1d. at 516.

224. Id. at 530-31.

225.467 U.S. 561 (1984).

226. Id. at 574-75; § 703(h), 42 U.S.C. § 2000e-2(h) (2006).
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of discrimination.””’ It relied on statements by prominent supporters of
Title VII interpreting § 706(g) as a limit on “racial quotas.”228
Nevertheless, in subsequent cases the Court has refused to take these
statements literally. In Local 28, Sheet Metal Workers’ International As-
sociation v. EEOC,229 the Court held that a district court could impose a
goal of 29.23% minority membership upon a local union in the construc-
tion industry and that it could establish a fund primarily for the benefit of
minority apprentices. The union had engaged in a long-standing pattern
of racial discrimination, despite repeated judicial and administrative find-
ings of past discrimination and repeated orders against future discrimina-
tion. After repeated attempts to obtain compliance with its orders, the
district court imposed these disputed race-conscious remedies, which
were affirmed in relevant part by the court of appeals. The Supreme
Court also affirmed, but by a divided vote,” interpreting the member-
ship goal with a degree of flexibility, so that it did not cause white em-
ployees to lose their jobs if its schedule for admissions was not met.”'
For a plurality of four justices, Justice Brennan identified several circum-
stances in which they are appropriate: when a defendant has engaged in
“particularly long-standing or egregious discrimination”; when informal
mechanisms may obstruct equal employment opportunities (for instance,
when an employer has a reputation for discrimination); and when interim
goals are necessary “pending the development of nondiscriminatory hir-
ing or promotion procedures.”** Justice Brennan also emphasized, how-
ever, that other remedies were adequate in most cases, and he approved
the cautious approach to preferences taken by the courts of appeals.”

227. § 706(g)(2)(A), 42 U.S.C. § 2000e-5(g)(2)(A) (2006).

228. Stotts, 467 U.S. at 579-83 (internal quotation marks omitted).

229.478 U.S. 421 (1986).

230. Justice Brennan wrote for a plurality of four justices, and Justice Powell wrote
a separate opinion concurring in part and concurring in the judgment. Powell joined the
opinion of Brennan, thereby creating an opinion for the Court, only on a few collateral
holdings: that the sanctions imposed by the district court were for civil, instead of crimi-
nal, contempt; that the statistical evidence the district relied on was correct in all signifi-
cant respects; and that the district court did not unduly interfere in the union’s internal
affairs by appointing an administrator. /d. at 442-44, 481-82 (opinion of Brennan, J.).

231. 1d. at 477-78 & n.48 (opinion of Brennan, J.); id. at 487-88 (Powell, J., concur-
ring in part and concurring in judgment).

232. Id. at 448-50 (opinion of Brennan, J.).

233.1d. at 475-76 & n.48.
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Adding the necessary fifth vote to form a majority, Justice Powell agreed
with the need for preferences only in “cases involving particularly egre-
gious conduct.”**

The studied silence of the Civil Rights Act of 1991 does not appear
to have affected these decisions. The only provision that addresses af-
firmative action in general is uncodified and states, somewhat cryptical-
ly, that “[n]othing in the amendments made by this title shall be con-
strued to affect court-ordered remedies, affirmative action, or
conciliation agreements, that are in accordance with the law.”*’ The
immediate purpose of this provision appears to have been to preserve
existing affirmative action plans, despite the Act’s definition of “an un-
lawful employment practice” as one in which “race, color, religion, sex,
or national origin was a motivating factor.”>® It is doubtful that this pro-
vision goes any further than preserving existing decisions on affirmative
action, neither ratifying nor undermining their force as precedents.”’

Any change is more likely to come from the Supreme Court itself, as
in Ricci v. DeStefano.238 As noted in the previous section, this decision
directly concerned the relationship between claims of disparate treatment
and disparate impact. The Court held that an employer had engaged in
intentional discrimination in violation of Title VII when it discarded the
results of two promotion tests solely because of their adverse impact on
blacks and Hispanics. The decision to discard the test results amounted to
intentional discrimination on the basis of race and the employer failed to
make out a defense that it would otherwise have been held liable under
the theory of disparate impact. The connection to affirmative action was
hardly addressed in the opinion, but it is apparent from the common con-
cern of both the theory of disparate and affirmative action with groups.
Both focus on the numbers of each group in the employer’s work force,
not on the treatment of individual employees.

The immediate significance of the opinion lies as much in what it
doesn’t say as what it does. The Court takes the standard for considering
race in these circumstances from constitutional decisions on affirmative
action, not those under Title VII. The employer had to have a “strong

234. Id. at 483 (Powell, J., concurring in part and concurring in judgment).

235. Pub. L. No. 102-166, § 116, 105 Stat. 1071, 1079 (1991).

236. § 703(m), 42 U.S.C. § 2000e-2(m) (2006).

237. Officers for Justice v. Civil Serv. Comm’n, 979 F.2d 721, 725 (9th Cir. 1992).
238. 129 S. Ct. 2658 (2009).
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basis in evidence of an impermissible disparate impact” in order to justi-
fy discarding the test results.” This standard is not taken from any of the
Title VII cases, such as Weber or Johnson, which impose a markedly
more lenient standard for permissible affirmative action: that it is neces-
sary to remedy “old patterns of segregation and hierarchy” and it does
not “unnecessarily trammel the interests of the white employees.””*
Under Weber and Johnson, in contrast to Ricci, the employer need not
show a substantial threat of liability under the theory of disparate im-
pact.**' It remains to be determined how these variant standards will be
reconciled.

Constitutional Issues

Sheet Metal Workers™ also presented the constitutional question wheth-
er the race-conscious remedies ordered by the district court violated the
Fifth Amendment. Only Justice Brennan and Justice Powell reached this
question, and both held that the remedies were constitutional. Justice
Brennan found the remedies to be justified by overwhelming evidence of
past discrimination. He also found them to be narrowly tailored to elimi-
nate past discrimination, both because other remedies had proved inef-
fective and because they only marginally affected the interests of white
workers.** Justice Powell essentially followed the same analysis, alt-
hough he undertook a more searching examination of the preference as a
narrowly tailored means of eliminating past discrimination.”* One year
later, the Supreme Court again reached the same conclusion, upholding a
judicially ordered preference to remedy egregious discrimination in
United States v. Paradise,” a case alleging long-standing racial discrim-
ination by the Alabama state troopers in hiring and promotions.**

239.1d. at 2677.

240. United Steelworkers v. Weber, 443 U.S. 193, 208 (1979); Johnson v. Transp.
Agency, 480 U.S. 616, 629-30 (1987).

241. Weber, 443 U.S. at 212 (Blackmun, J., concurring); Johnson, 480 U.S. at 632—
33 & n. 10.

242.478 U.S. 421 (1986).

243. Id. at 481 (opinion of Brennan, J.).

244. Id. at 485-89.

245.480 U.S. 149 (1987).

246. Id. Justice Brennan wrote for a plurality of four justices, finding egregious dis-
crimination a sufficient ground for judicially ordered preferences. /d. at 166—71. Justice
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The Court addressed the constitutional question more thoroughly in
Wygant v. Jackson Board of Education,*" a case concerned with a pref-
erence in layoffs established by agreement between a union and a public
employer. The preference required teachers to be laid off in reverse order
of seniority unless doing so would reduce the percentage of minority
teachers, in which case white teachers with greater seniority would be
laid off instead of minority teachers with less seniority. Because the em-
ployer was a public school district, unlike the private employer in Weber,
the case raised the constitutional question whether the preference violat-
ed the Fourteenth Amendment. The Court, again by a divided vote and in
separate opinions, held that it did, basing the decision on two different
reasons: (1) the preference was not based on evidence of past employ-
ment discrimination by the school district;**® and (2) it was not narrowly
tailored to remedy past discrimination because it imposed too great a
burden upon laid-off white employees.””® The net effect of these opin-
ions, and the opinions in Sheet Metal Workers, is to emphasize the dif-
ference between wholly private preferences adopted voluntarily by pri-
vate employers and preferences ordered or approved by a court or
adopted by a public employer. The former are governed by the compara-
tively lenient standards of Weber. The latter are governed by the stricter
constitutional standards of Wygant.

Subsequent decisions have taken a more critical view of affirmative
action, at least when it is initiated by state or local government, but these
decisions have not directly concerned employment. In City of Richmond
v. J. A. Croson Co.,” a majority of justices held for the first time that
benign preferences on the basis of race are subject to “strict scrutiny,”
and so, presumably, would be more difficult to justify.25 ! That case held
unconstitutional a local ordinance setting aside a fixed proportion of
government contracts for minority-owned businesses. The same princi-

Stevens concurred in the judgment based on the broad remedial authority of federal
courts to remedy constitutional violations. /d. at 189-95.

247.476 U.S. 267 (1986).

248. Wygant, 476 U.S. at 27476 (opinion of Powell, J.); id. at 294 (O’Connor, J.,
concurring in part and concurring in judgment).

249. Id. at 279-84 (opinion of Powell, J.); id. at 294-95 (White, J., concurring in
judgment).

250. 488 U.S. 469 (1989).

251. Id. at 493-98 (opinion of O’Connor, J.); id. at 520-21 (Scalia, J., concurring in
judgment).
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ples were extended to federal statutes creating similar preferences in
Adarand Constructors, Inc. v. Pena,”® although only after prior deci-
sions had reached contrary results.” All racial classifications by gov-
ernment—whether federal, state, or local—must meet the same standard
of “strict scrutiny” under the Constitution.”**

Nevertheless, the requirements of strict scrutiny can sometimes be
satisfied, as illustrated by Grutter v. Bollinger.>> That case upheld an
affirmative action plan for admission to law school based on the compel-
ling interest in diversity in higher education. Although diversity itself is
seldom offered as a justification for affirmative action in employment,
the Court emphasized the importance of universities and law schools in
training the nation’s leaders: “In order to cultivate a set of leaders with
legitimacy in the eyes of the citizenry, it is necessary that the path to
leadership be visibly open to talented and qualified individuals of every
race and ethnicity.”>® This passage supports, but does not require, a
sympathetic treatment of affirmative action plans in employment that
have a similar goal. In a subsequent decision,”’ involving local school
districts, the Court took a harder look at race-based student assignments
and found the justification for this form of affirmative action to be want-
ing.

One form of affirmative action, however, stands on an entirely dif-
ferent constitutional footing. In Morton v. Mancari,”® the Supreme Court
held that a preference for employment of Native Americans in the Bu-
reau of Indian Affairs (BIA) violated neither Title VII nor the Fifth
Amendment. The Court reasoned that Title VII was not intended to dis-

252.515 U.S. 200, 235-36 (1995) (opinion of O’Connor, J.). Justice Scalia provided
the crucial fifth vote for the decision in this case. He would have gone further and simply
prohibited all government classifications on the basis of race. /d. at 239 (Scalia, J., con-
curring in part and concurring in judgment).

253. Metro Broad., Inc. v. FCC, 497 U.S. 547 (1990) (upholding preference for
minority-owned businesses in award of broadcast licenses by FCC); Fullilove v. Klutz-
nick, 448 U.S. 448 (1980) (upholding set-aside for minority-owned contractors in local
public works financed with federal funds).

254. Adarand, 515 U.S. at 235.

255.539 U.S. 306 (2003).

256. Id. at 335.

257. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 718—
37 (2007).

258.417 U.S. 535 (1974).
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turb the long-standing federal policy of preferential employment of Na-
tive Americans in the BIA* because the statute explicitly authorized a
separate preference for Native Americans on or near Indian reserva-
tions.”™ The preference did not violate the Fifth Amendment because it
was “reasonably designed to further the cause of Indian self-government
and to make the BIA more responsive to the needs of its constituent
groups.””®" Although the Court characterized the preference as one not
involving race, it only applied to persons of “one-fourth or more degree
Indian blood.”*** Based on this reasoning, the decision might be limited
to the special situation of Indian tribes, as suggested in a decision invali-
dating a racial classification by the state of Hawaii that favored citizens
of Hawaiian ancestry.”®” It remains difficult, however, to distinguish Na-
tive Americans from other racial and ethnic groups, such as Hawaiians,
without begging the very question at issue. Favorable treatment of Native
Americans at the level of constitutional standards cannot be used to justi-
fy favorable treatment of Native Americans at the concrete level of par-
ticular programs of affirmative action. The constitutional decisions on
affirmative action have not yet developed a satisfactory solution to this
problem.

EEOC Guidelines

The EEOC has adopted a comprehensive set of guidelines on affirmative
action’™ which provide that preferences are permissible under Title VII
if three requirements are met: “a reasonable self analysis; a reasonable
basis for concluding action is appropriate; and reasonable action.””® A
reasonable self-analysis attempts to determine whether employment
practices result in disparate impact or disparate treatment, or whether
they leave uncorrected the effects of prior discrimination.”*® Any finding
of disparate impact, disparate treatment, or uncorrected effects of prior

259. Id. at 541-45.

260. § 703(i), 42 U.S.C. § 2000e-2(i) (2006). Congress also exempted Native Amer-
ican tribes from the coverage of the statute. § 701(b)(1), 42 U.S.C. § 2000e(b)(1) (2006).

261. Morton, 417 U.S. at 554.

262. Id. at 553 n.24.

263. Rice v. Cayetano, 528 U.S. 495, 524 (2000).

264.29 C.F.R. pt. 1608 (2010).

265.1d. § 1608.4.

266. Id. § 1608.4(a).
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discrimination constitutes a reasonable basis for a preference, but no ad-
mission of any violation of Title VII is necessary.267 The preference, in
turn, must be a reasonable means of remedying the problems revealed by
the self-analysis.”® Affirmative action plans that comply with these re-
quirements and that are dated and in writing constitute a complete de-
fense to claims of reverse discrimination (typically, claims by white
males that they are the victims of discrimination in favor of minorities or
women).”® However, they do not provide any defense to claims of dis-
crimination by minorities or women that they have been the victims of
traditional forms of discrimination. Similar consequences follow from
preferences implemented in various enforcement proceedings under Title
VII or other federal or state law and, in some circumstances, from un-
written plans.””’

The availability of a defense to reverse discrimination claims is the
most important consequence of compliance with the guidelines. Section
713(b) of Title VII provides that action “in good faith, in conformity
with, and in reliance on any written interpretation or opinion of the
Commission” constitutes a complete defense to claims based on such
action.””! By its own regulations, the EEOC has defined the written in-
terpretations or opinions that give rise to a defense under § 713(b),””* and
the Guidelines on Affirmative Action explicitly declare themselves to be
such a written interpretation or opinion.”” Nevertheless, the binding ef-
fect of the guidelines is limited by § 713(a), which authorizes the EEOC
to issue only procedural regulations.””* In Local No. 93, International
Association of Firefighters v. City of Cleveland,”” the Supreme Court
recognized the limited effect of the guidelines. It cited them for the gen-
eral policy approving settlement of Title VII claims but not for the re-
quirements for permissible affirmative action plans or for the defense
available under § 713(b). Instead, the Court said that the guidelines were

267. Id. § 1608.4(b).

268. Id. § 1608.4(c).

269. Id. §§ 1608.4(d), 1608.10(b).

270. Id. §§ 1608.4-.9.

271. § 713(b), 42 U.S.C. § 2000e-12(b)(1) (2006).
272.29 C.F.R. § 1601.93 (2010).

273.1d. § 1608.2.

274. § 713(a), 42 U.S.C. § 2000e-12(a) (2006).
275.478 U.S. 501 (1986).
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entitled to some deference as a source of experience and informed judg-
ment but that they “do not have the force of law.”*’°

Seniority Systems

An important exception to the prohibition against discrimination in Title
VII is the seniority clause of § 703(h). Section 703(h) provides that dif-
ferences in terms and conditions of employment pursuant to a bona fide
seniority system do not violate the statute, “provided that such differ-
ences are not the result of an intention to discriminate because of race,
color, religion, sex, or national origin.”277 This exception was at first nar-
rowly construed by the lower federal courts to allow only seniority sys-
tems that computed seniority according to time employed at the plant or
by the employer, excluding from its protection seniority systems limited
to particular departments or to skilled positions.”” However, in Interna-
tional Brotherhood of Teamsters v. United States,”” the Supreme Court
held that it protected all forms of seniority systems. In particular, a sen-
iority system could not be shown to violate the statute under the theory
of disparate impact. Instead, it was necessary to show that the system
resulted in disparate treatment and therefore was not “bona fide” or was
“the result of an intention to discriminate.”*" In subsequent cases, the
Court applied the exception to a seniority system that distinguished be-
tween permanent employees who had worked forty-five weeks in a sin-
gle calendar year and temporary employees who had not™' and to a sen-
iority system that was established after the effective date of Title VII.**
In both cases, the Court followed its reasoning in Teamsters that the ex-
ception applied to all forms of seniority systems.

The Court left unclear, however, how disparate treatment in a senior-
ity system is to be proved. In a procedural ruling, the Court held that the
district court’s findings on this issue must be accepted on appeal unless

276. 1d. at 517.

277. § 703(h), 42 U.S.C. § 2000e-2(h) (2006).

278. Local 189, United Papermakers & Paperworkers v. United States, 416 F.2d 980
(5th Cir. 1969); Quarles v. Philip Morris, Inc., 279 F. Supp. 505 (E.D. Va. 1968).

279.431 U.S. 324 (1977).

280. Id. at 353 (internal quotation marks omitted).

281. California Brewers Ass’n v. Bryant, 444 U.S. 598 (1980).

282. Am. Tobacco Co. v. Patterson, 456 U.S. 63 (1982).

60



1. Prohibitions and Defenses in Title VII

clearly erroneous;”® but apart from the suggestion in Teamsters that a
seniority system was illegal if it had its “‘genesis in racial discrimina-
tion,”*** the Court has not elaborated on the ways in which disparate
treatment can be established. The disparate impact of a seniority system
may be difficult to distinguish from disparate treatment. Seniority sys-
tems carry forward the effects of past discrimination, for instance, by
awarding seniority to white employees who benefited from past hiring
discrimination against blacks. Presumably, Teamsters implies that such
disparate impact alone does not establish disparate treatment. However,
evidence of discrimination in other employment practices does give rise
to an inference of discrimination in the seniority system, and in a particu-
lar case other evidence may be decisive, such as replacing a plant-wide
seniority system with a departmental seniority system as soon as blacks
have appeared in a job.**

The Court has formulated clear rules on two issues related to seniori-
ty systems: statutes of limitations and remedies. In United Air Lines, Inc.
v. Evans,”™ the Court held that a bona fide seniority system did not pre-
serve a claim that was otherwise barred by the statute of limitations. As
explained at greater length in the section on statutes of limitations,”’ this
holding applies to discrete discriminatory acts, such as hiring or firing.
Claims of discrimination in the seniority system itself are now governed
by a separate provision that starts the limitation period running from the
latest of three different events identified in the statute: when the seniori-
ty system was adopted, when it was applied to the plaintiff, or when the
plaintiff was injured by its application.”™® The Civil Rights Act of 1991

283. Pullman-Standard v. Swint, 456 U.S. 273 (1982).

284. Teamsters, 431 U.S. at 346 n.28 (emphasis omitted) (quoting Quarles v. Philip
Morris Inc., 279 F. Supp. 505, 517 (E.D. Va. 1968)).

285. Myers v. Gilman Paper Co., 25 Fair Empl. Prac. Cas. (BNA) 468 (S.D. Ga.
1981). Several decisions vacated and remanded by the Supreme Court eventually resulted
in findings that a seniority system was not bona fide. Terrell v. United States Pipe &
Foundry Co., 644 F.2d 1112 (5th Cir. 1981), vacated and remanded, 456 U.S. 955
(1982), on remand, 696 F.2d 1132 (5th Cir. 1983), on remand, 39 Fair Empl. Prac. Cas.
(BNA) 571 (N.D. Ala. 1985); United States v. Georgia Power Co., 634 F.2d 929 (5th Cir.
1981), vacated and remanded, 456 U.S. 952 (1982), on remand, 695 F.2d 890 (5th Cir.
1983).

286.431 U.S. 553 (1977).

287. See infra text accompanying notes 463—67.

288. § 706(e)(2), 42 U.S.C. § 2000e-5(e)(2) (2006).
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added this provision to liberalize the limitation period for these claims
and to overrule a more restrictive decision of the Supreme Court.”®

On the issue of remedies, Franks v. Bowman Transportation Co.
held that § 703(h) does not limit awards of remedial seniority to identi-
fied victims of discrimination, either to determine fringe benefits payable
by the employer or to determine rights in competition with other em-
ployees. Instead, the district court’s discretion to award remedial seniori-
ty was to be exercised according to the same standard applicable to
awards of back pay. Remedial seniority was to be denied “‘only for rea-
sons which, if applied generally, would not frustrate the central statutory
purposes of eradicating discrimination throughout the economy and mak-
ing persons whole for injuries suffered through past discrimination.””*”"
Section 703(h) does not limit the broad grant of remedial authority in
§ 706(g), because it imposes a limit only on the prohibitions against dis-
crimination in §§ 703 and 704.

290

Sex Discrimination

Five topics in Title VII law largely or exclusively concern claims of sex
discrimination: the exception for bona fide occupational qualifications,
classifications on the basis of pregnancy, comparable pay for comparable
work, sex-segregated actuarial tables, and sexual harassment.

Bona Fide Occupational Qualifications

Section 703(e)(1) allows classifications on the basis of “religion, sex, or
national origin in those certain instances where religion, sex, or national
origin is a bona fide occupational qualification reasonably necessary to
the normal operation of that particular business or enterprise.”*” It does
not allow classifications on the basis of race. The principal application of
the bona fide occupational qualification (BFOQ) exception has been to
sex-based classifications.

Both of the Supreme Court decisions on the BFOQ exception under
Title VII have emphasized that it should be narrowly construed, although
one held that the BFOQ exception applied to the position in dispute and

289. See infra notes 473—74 and accompanying text.

290. 424 U.S. 747 (1976).

291. Id. at 771 (quoting Albemarle Paper Co. v. Moody, 422 U.S. 405, 421 (1975)).
292. § 703(e)(1), 42 U.S.C. § 2000e-2(e)(1) (2006).
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the other held that it did not. In the first case, Dothard v. Rawlinson,293
the Court held that women could be excluded from positions as prison
guards in close contact with male inmates in the Alabama prison system.
The Court reasoned that female prison guards would be in danger of sex-
ual assault, at least in the extreme conditions of the prisons in Alabama,
which had been held to violate the Eighth Amendment in an unrelated
case.”” The danger of sexual assault would have threatened the general
security of the prisons by undermining control over the prison popula-
tion.”” The risk posed by the hiring of female prison guards involved
more than risks of sexual assault to the women themselves, who would
have been able to evaluate these risks for themselves in taking the job.

In Dothard, the Court quoted, but did not explicitly endorse, two
tests for applying the BFOQ exception, both formulated by the Fifth Cir-
cuit: whether “‘the essence of the business operation would be under-
mined by not hiring members of one sex exclusively’**® and whether the
employer “‘had reasonable cause to believe, that is, a factual basis for
believing, that all or substantially all women would be unable to perform
safely and efficiently the duties of the job involved.””®’ The Court en-
dorsed only the position that the BFOQ exception “was in fact meant to
be an extremely narrow exception to the general prohibition of discrimi-
nation on the basis of sex”*”® and that “it is impermissible under Title VII
to refuse to hire an individual woman or man on the basis of stereotyped
characterizations of the sexes.””” Some lower courts have upheld the
exclusion of guards of one sex from watching inmates of the opposite sex
by deferring to prison officials in their evaluation of the available evi-
dence,”™ while others have required proof that there was no other way to
protect the privacy or security of inmates.*”'

293.433 U.S. 321 (1977).

294. Pugh v. Locke, 406 F. Supp. 318 (M.D. Ala. 1976), modified on other grounds,
559 F.2d 283 (5th Cir. 1977), rev'd in part on other grounds, 438 U.S. 781 (1978).

295. Dothard, 433 U.S. at 336.

296. Id. at 333 (quoting Diaz v. Pan Am. World Airways, 442 F.2d 385, 388 (5th
Cir.), cert. denied, 404 U.S. 950 (1971)).

297. Id. (quoting Weeks v. S. Bell Tel. & Tel. Co., 408 F.2d 228, 235 (5th Cir.
1969)).

298. Id. at 334.

299. Id. at 333.

300. Everson v. Michigan Dep’t of Corr., 391 F.3d 737, 750 (6th Cir. 2004) (defer-
ring to prison authorities based on evidence of need); Torres v. Wisconsin Dep’t of
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In its second decision, International Union v. Johnson Controls,
Inc.” the Supreme Court held that the BFOQ did not allow the exclu-
sion of fertile women from jobs that required exposure to lead in the pro-
cess of making batteries. The Court applied the same standards as in Do-
thard but reached a different result because the justification offered by
the employer for the sex-based exclusion concerned the safety of a fetus,
not the safety of other employees or customers.”” By contrast, in Do-
thard, the presence of female prison guards created a risk of disturbances
that endangered other prison employees and prisoners.’™ For the Court,
the safety of the fetus raised distinctive issues under the Pregnancy Dis-
crimination Act,”” which generally prohibits discrimination on the basis
of pregnancy, as the next section of this monograph explains. Relying on
both this act and an analogy to the constitutional decisions on abortion,
the Court said: “Decisions about the welfare of future children must be
left to the parents who conceive, bear, support, and raise them rather than
to the employers who hire those parents.”"

These special features of the case nevertheless do not detract from its
general significance as a precedent. The case reinforces the point that the
BFOQ exception is “extremely narrow,” even if its exact scope remains
uncertain. The standards quoted in Dothard and applied in Johnson Con-
trols leave open crucial questions about the legitimate role of sex-based
differences in defining the “essence of the business operation,” or what
constitutes “sterecotyped characterizations of the sexes.” Several deci-
sions have allowed classifications on the basis of sex to protect the phys-
ical privacy of others, for instance, in the job of nurse in a maternity

Health & Social Servs., 859 F.2d 1523, 1532 (7th Cir. 1988) (en banc), cert. denied, 489
U.S. 1017, 1082 (1989) (reversing and remanding for reevaluation of evidence, giving
appropriate weight to judgment of prison officials).

301. E.g., Forts v. Ward, 621 F.2d 1210, 1215-17 (2d Cir. 1980); United States v.
Gregory, 818 F.2d 1114, 1117-18 (4th Cir.), cert. denied, 484 U.S. 847 (1987).

302.499 U.S. 187 (1991).

303. Id. at 203.

304. Id. at 202. The Court also distinguished cases interpreting the BFOQ under the
Age Discrimination in Employment Act, 29 U.S.C. § 623(f)(1) (2006), whose language
tracks the BFOQ under Title VII. /d. at 202—03.

305. § 701(k), 42 U.S.C. § 2000e(k) (2006).

306. Johnson Controls, 499 U.S. at 206.
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ward or in a nursing home with mostly female patients.””’ These deci-
sions depend on a judgment, but presumably not a stereotype, that mem-
bers of one sex would violate the privacy of members of the opposite
sex, even though they might be otherwise able to perform the job.

Other cases have gone beyond the literal terms of the BFOQ excep-
tion and allowed classifications on the basis of sex as conditions of em-
ployment, not as qualifications for employment. The best known of these
concern claims that an employer’s rules allowing women, but not men, to
have long hair violate Title VII’® Courts have allowed such rules de-
spite the fact that hair length is irrelevant to the performance of most
jobs. Again, however, the decisions concerned with sex-based dress re-
quirements have prohibited sexually revealing costumes when they are
required only of women.’” The principal problem in applying the BFOQ
exception, and in extending it to conditions of employment, is identifying
the narrow range of cases in which judgments about sex-based roles are
legitimate.

A cautionary note about the BFOQ exception is necessary. The lan-
guage of the exception—allowing classifications “reasonably necessary
to the normal operation of that particular business or enterprise”—invites
confusion with the defendant’s burden of showing job relationship and
business necessity under the theory of disparate impact. Although the
defendant bears the burden of proof on both issues,’"” the similarity ends
there. The BFOQ exception provides a justification for occupational
qualifications explicitly based on sex, national origin, or religion.’'' By
contrast, the defendant’s burden of proof under the theory of disparate
impact applies to neutral employment practices.

307. E.g., Fesel v. Masonic Home of Del., Inc., 447 F. Supp. 1346 (D. Del. 1978),
aff’d per curiam, 591 F.2d 1334 (3d Cir. 1979); EEOC v. Mercy Health Ctr., 29 Fair
Empl. Prac. Cas. (BNA) 159 (W.D. Okla. 1982).

308. Willingham v. Macon Tel. Publ’g Co., 507 F.2d 1084 (5th Cir. 1975).

309. EEOC v. Sage Realty Corp., 507 F. Supp. 599, 608—11 (S.D.N.Y. 1981).

310. Rosenfeld v. S. Pac. Co., 444 F.2d 1219 (9th Cir. 1971); see Johnson Controls,
499 U.S. at 206 (“We have no difficulty concluding that Johnson Controls cannot estab-
lish a BFOQ”). The defendant’s burden of proof under the theory of disparate impact is
determined by §§ 701(m), 703(k)(1)(A)(), 42 U.S.C. § 2000e(m), 2000e-2(k)(1)(A)(1)
(2006).

311. Arizona Governing Comm. v. Norris, 463 U.S. 1073, 1084 n.13 (1983) (opin-
ion of Marshall, J.); see Johnson Controls, 499 U.S. at 200.
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Pregnancy

The Supreme Court originally examined discrimination on the basis of
pregnancy in constitutional cases. The Court first held that a public em-
ployer could not impose mandatory pregnancy leaves of fixed duration,
because they rested on an unconstitutional, unrebuttable presumption,
namely that women in the later stages of pregnancy are physically unable
to serve as teachers.’’> But in Geduldig v. Aiello,”” the Court held that
classifications on the basis of pregnancy simply were not classifications
on the basis of sex. It reasoned that the exclusion of pregnancy from a
state disability program was not an exclusion based on sex because it did
not distinguish women from men but only pregnant persons from non-
pregnant persons.’™* In two subsequent cases, the Court applied this rea-
soning to Title VII, holding that employers could exclude pregnancy
from disability and sick leave plans.’"’

In response to these decisions, Congress enacted the Pregnancy Dis-
crimination Act of 1978,*'® which overruled the Court’s pregnancy deci-
sions under Title VII. It did so by rejecting both the reasoning and the
holdings of these decisions. It rejected the reasoning by defining “be-
cause of sex” or “on the basis of sex” to include “because of or on the
basis of pregnancy, childbirth, or related medical conditions.”"7 It reject-
ed the holdings by generally requiring that pregnant women be “treated
the same for all employment-related purposes” as others “similar in their
ability or inability to work™ and by specifically applying this requirement
to “receipt of benefits under fringe benefit programs.”"®

Several questions about discrimination on the basis of pregnancy
were left unresolved by the Pregnancy Discrimination Act (PDA). First,
does Geduldig have any remaining precedential effect in constitutional
law? This question is theoretically interesting but of little practical con-

312. Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632 (1974).

313.417 U.S. 484 (1974).

314. Id. at 496 n.20.

315. General Elec. Co. v. Gilbert, 429 U.S. 125 (1976); Nashville Gas Co. v. Satty,
434 U.S. 136, 143-46 (1977). In the latter case, however, the Court held that denial of
accrued seniority because of pregnancy was prohibited by Title VII because it had a dis-
parate impact on women. Nashville Gas, 434 U.S. at 141-43.

316. § 701(k), 42 U.S.C. § 2000e(k) (2006).

317. Id. (internal quotation marks omitted).

318.1d.
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sequence, since most classifications on the basis of pregnancy by public
employers are prohibited by the PDA.*"

Second, are classifications on the basis of pregnancy subject to the
BFOQ exception of § 703(e)? Federal courts have answered this question
in the affirmative, on the ground that the primary effect of the PDA was
to make classifications on the basis of pregnancy equivalent to classifica-
tions on the basis of sex.””” The scope of the BFOQ exception as applied
to pregnancy remains difficult to determine, as International Union v.
Johnson Controls, Inc.®' illustrates. The Court held that women could be
excluded from jobs based on actual or potential pregnancy only if the
exclusion conformed both to the terms of the BFOQ exception and to the
purposes of the PDA.

Third, does Title VII require an employer to provide benefits for
pregnancy to wives of male employees when it provides general disabil-
ity benefits to husbands of female employees? The Supreme Court re-
solved this question in favor of requiring such benefits, but it emphasized
that employers remain free to deny all benefits for spouses of employ-
ees.*” This point distinguishes the PDA from broader legislation that
requires employers to grant leave to their employees for pregnancy and
other family matters.*> State laws that require pregnancy leave also have
been upheld against arguments that they are preempted by Title VIL***

Comparable Worth

The question whether Title VII requires comparable pay for jobs of com-
parable worth concerns the relationship between Title VII and the Equal

319. Since 1972, Title VII has covered public employers. §§ 701(b), (f), (h) and
701-17(a), 42 U.S.C. §§ 2000e(b), (1), (h), and 2000e-16(a) (2006).

320. E.g., Levin v. Delta Air Lines, Inc., 730 F.2d 994, 996-98 (5th Cir. 1984); Har-
riss v. Pan Am. World Airways, 649 F.2d 670, 676—77 (9th Cir. 1980).

321.499 U.S. 187 (1991).

322. Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 684 n.25
(1983). Along the same lines, one court has held that the theory of disparate impact is not
available to change a neutral absenteeism policy as applied to pregnant employees. Dor-
meyer v. Comerica Bank-Illinois, 223 F.3d 579, 583-84 (7th Cir. 2000). By contrast,
another court has extended the reasoning of Newport News to require employers to pro-
vide contraceptive coverage under general medical insurance plans. Erickson v. Bartell
Drug Co., 141 F. Supp. 2d 1266 (W.D. Wash. 2001).

323. E.g., The Family and Medical Leave Act, 29 U.S.C. §§ 2601-2654 (2006).

324. California Fed. Sav. & Loan Ass’n v. Guerra, 479 U.S. 272, 285 (1987).
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Pay Act and, specifically, the effect of the equal pay clause in § 703(h),
usually called the “Bennett Amendment.” The Bennett Amendment pro-
vides that an employer may “differentiate upon the basis of sex” in com-
pensating its employees “if such differentiation is authorized by” the
Equal Pay Act.’” The Equal Pay Act, in turn, requires equal pay for men
and women for equal work in the same establishment “on jobs the per-
formance of which requires equal skill, effort, and responsibility, and
which are performed under similar working conditions, except where
such payment is made pursuant to (i) a seniority system; (ii) a merit sys-
tem; (iii) a system which measures earnings by quantity or quality of
production; or (iv) a differential based on any other factor other than
sex.””” The language of the Bennett Amendment creates an obvious
problem. It presupposes that some differences in compensation on the
basis of sex are “authorized” by the Equal Pay Act, but upon examina-
tion, the Equal Pay Act does not explicitly authorize any differences in
compensation on the basis of sex. Indeed, it does not even mention any
permissible differences in compensation on the basis of sex.

The Supreme Court addressed this problem in County of Washington
v. Gunther” Tt held that the only differences in compensation “author-
ized” by the Equal Pay Act were those within its exceptions (i) through
(iv). This holding is not free from difficulty, since exceptions (i), (ii), and
(iii) are nearly the same as exceptions to Title VII contained elsewhere in
§ 703(h),”*® and exception (iv) appears only to emphasize that the Equal
Pay Act does not prohibit differences in pay on a basis other than sex, a
limitation that applies equally to the prohibition against sex discrimina-
tion in Title VII. The Court’s interpretation of the Bennett Amendment
appears to make the amendment entirely redundant. To counter this ob-
jection, the Court suggested, but did not decide, that the Bennett
Amendment requires proof of disparate treatment, not just disparate
impact, because it incorporates exception (iv) of the Equal Pay Act into
Title VIL*

325. § 703(h), 42 U.S.C. § 2000e-2(h) (2006).

326.29 U.S.C. § 206(d)(1) (2006).

327.452 U.S. 161 (1981).

328. § 703(h), 42 U.S.C. § 2000e-2(h) (2006).

329. Gunther, 452 U.S. at 170-71. This reasoning would be affected by legislation
changing the scope of defense (iv) under the Equal Pay Act. See infra text accompanying
notes 954-55.
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The significance of Gunther lies in the greater scope that it gives to
claims of sex discrimination in compensation under Title VII as com-
pared with similar claims under the Equal Pay Act. The Equal Pay Act
requires only equal pay for equal work. If the jobs of men and women
are not substantially equal in skill, effort, responsibility, and working
conditions, as those terms are technically defined under the Equal Pay
Act, then the employer is under no obligation to pay men and women
equally. After Gunther, Title VII imposes an unconditional obligation on
employers not to discriminate in compensation on the basis of sex.*”

The breadth of the employer’s obligation under Title VII, however,
remains an open question. The decision in Gunther was narrowly based
on rather peculiar facts. The plaintiffs were female guards at a county jail
who were paid less than male guards. Although they performed different
tasks than male guards did, and so did not perform substantially equal
work as required by the Equal Pay Act, they claimed that the county dis-
criminated against them by paying them less than it paid male guards.
Most of the evidence of discrimination, however, came from the county’s
own study of the compensation of male and female prison guards. As the
Court emphasized, the case did not require an independent judicial com-
parison of the worth of different jobs.””' Consequently, Gunther only
opened the door to claims of comparable worth under Title VII. Some
circuits have concluded that it does not open the door very far, relying on
the Court’s suggestion that the theory of disparate impact might not ap-
ply to claims of comparable worth.*

Sex-Segregated Actuarial Tables

Insurance companies commonly use sex-segregated actuarial tables to
estimate the life expectancy of persons covered by life insurance policies
and annuities. Such tables reflect the apparently greater life expectancy
of women than men, and they result in women paying less than men for
an equal amount of life insurance but more for an annuity that results in
equal monthly benefits. Employers have also used sex-segregated actuar-
ial tables in life insurance and pension plans in fringe benefits plans. This

330. Corning Glass Works v. Brennan, 417 U.S. 188 (1974).

331. Gunther, 452 U.S. at 181.

332. AFSCME v. Washington, 770 F.2d 1401, 1405-08 (9th Cir. 1985) (Kennedy,
J.); Loyd v. Phillips Bros., 25 F.3d 518, 525 (7th Cir. 1994).
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practice has given rise to claims that use of sex-segregated actuarial ta-
bles constitutes sex discrimination in violation of Title VII.

The Supreme Court resolved such claims in City of Los Angeles De-
partment of Water & Power v. Manhart,” holding that Title VII prohib-
its employers from using sex-segregated actuarial tables. The Court rea-
soned that Title VII prohibits all classifications on the basis of sex unless
specifically exempted. Sex-segregated actuarial tables were prohibited
because they were not allowed by any of the exceptions to Title VII, in
particular, the exceptions in the Equal Pay Act incorporated in Title VII
by the Bennett Amendment.**

The Court appeared to allow sex-based classifications in actuarial
tables in only two situations related to employment. First, since Title VII
only regulates the relationship between employer and employee, an em-
ployer remains free to pay cash to employees, who can then purchase life
insurance or annuities from independent insurance companies.” How-
ever, as the Supreme Court has subsequently held, any use of sex-
segregated actuarial tables in an employer’s fringe benefit plan, even if it
is administered by an insurance company, violates Title VIL>*® Second,
the Court allowed an employer to take into account the proportion of
men and women in its workforce in computing unisex actuarial tables.””’
This use of sex-based classification is needed to ensure the solvency of
insurance and pension plans, at least in the absence of any practical pre-
dictor of life expectancy that is better than sex. For similar reasons, the
Court has refused to make its decisions on this issue retroactive, applying
them only to payments based on contributions made after the decisions
were rendered.”®

Sexual Harassment

The decisions on sexual harassment raise two distinct but related issues:
First, what constitutes sexual harassment? Second, when is the employer

333.435 U.S. 702 (1978).

334.Id. at 712—-13.

335.1d. at 717-18.

336. Arizona Governing Comm. v. Norris, 463 U.S. 1073, 1089 (1983) (per curiam);
Florida v. Long, 487 U.S. 223, 238 (1988).

337. Manhart, 435 U.S. at 718.

338. Id. at 718-23; Arizona Governing Comm., 463 U.S. at 1075.
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liable for it? In Meritor Savings Bank v. Vinson,339 the Supreme Court
addressed both issues but definitively resolved only the first. On that is-
sue, the Court followed the EEOC guidelines in recognizing claims for
sexual harassment based on a hostile work environment, in addition to
those involving a “tangible employment action,” such as a raise or a loss
in pay. The plaintiff in Meritor alleged that her supervisor engaged in a
pattern of extended and explicit sexual harassment, including several
instances of rape. The Court held that these allegations were sufficient to
state a claim for relief, even if the plaintiff did not suffer any tangible
economic loss from her supervisor’s advances. The plaintiff need only
prove that the sexual advances and comments were unwelcome and were
“sufficiently severe or pervasive ‘to alter the conditions of [the victim’s]
employment and create an abusive working environment.””** The Court
distinguished claims of this kind, alleging a hostile environment, from
those involving tangible economic loss but allowed recovery for both.
An employee need not suffer the loss of pay, benefits, or the job itself in
order to have a claim for sexual harassment. All that is needed is a
change in working conditions.

On the second issue, the Meritor decision was not conclusive. The
distinction between the two forms of sexual harassment made a differ-
ence both in what constitutes prohibited harassment and in determining
the vicarious liability of the employer. The latter issue was addressed,
but not definitively resolved, in Meritor. The Court reversed the ruling of
the court of appeals imposing liability automatically upon the employer,
looking instead to common law principles of agency to place some limits
on the employer’s liability for the acts of its employees.”' This issue of
agency is significant because Title VII does not prohibit discrimination
by employees, only discrimination by employers as defined by the stat-
ute, including “any agent” of such an employer.**® If the harassing em-
ployee is acting as an agent of the employer, then the employer is liable,
and according to the literal terms of the statute, so is the employee. Some
courts, however, have held that an individual agent of an employer can-

339.477 U.S. 57 (1986).

340. Id. at 67 (quoting Henson v. Dundee, 682 F.2d 897, 904 (11th Cir. 1982)).
341.1d. at 71-72.

342. §§ 701(b), 703(a), 42 U.S.C. §§ 2000e(b), 2000e-2(a) (2006).

71



Major Issues in the Federal Law of Employment Discrimination

not be held personally liable at all under Title VIL*® relying on provi-

sions of the Civil Rights Act of 1991 that imposed limited liability for
damages, depending upon the size of the employer.*** These decisions
have reasoned that if small employers have reduced liability, then indi-
vidual employees should have none at all. In any event, if the harassing
employee is not an agent of the employer, then neither the employer nor
the employee is liable under Title VII, although it remains possible that
either or both may be liable under state law.**

The Supreme Court has resolved some of the disputes over liability
of employers for sexual harassment. In Burlington Industries, Inc. v.
Ellerth,” the plaintiff was allegedly harassed by a supervisor, who
threatened her with various adverse decisions, such as the denial of a
raise or a promotion, unless she gave in to his advances. None of his
threats were carried out, however, resulting in no “tangible employment
action.” According to the Court, her claim therefore had to be analyzed
as one for sexual harassment based on a hostile environment. Under Mer-
itor, this required her to prove that the alleged harassment was “severe or
pervasive.”**’ This analysis also allowed the employer to avoid liability
if it met both elements of an affirmative defense: “(a) that the employer
exercised reasonable care to prevent and correct promptly any sexually
harassing behavior, and (b) that the plaintiff employee unreasonably
failed to take advantage of any preventive or corrective opportunities
provided by the employer or to avoid harm otherwise.”** If the employer
failed to establish this defense, then it was vicariously liable for the al-
leged harassment. As the Supreme Court formulated the defense, the em-
ployer must prove two distinct elements; establishing its own reasonable
care under the first element is not enough. The employer must also estab-

343. E.g., Miller v. Maxwell’s Int’] Inc., 991 F.2d 583, 587-88 (9th Cir. 1993), cert.
denied, 510 U.S. 1109 (1994); Lowry v. Clark, 843 F. Supp. 228, 229-31 (E.D. Ky.
1994). Other courts have disagreed. E.g., Bridges v. Eastman Kodak Co., 800 F. Supp.
1172, 1179-80 (S.D.N.Y. 1992); Raiser v. O’Shaughnessy, 830 F. Supp. 1134, 1137
(N.D. 111. 1993).

344.42 U.S.C. § 1981a (2006).

345. Barbara Lindemann & David D. Kadue, Sexual Harassment in Employment
Law ch. 15 (1992 & Supp. 1999).

346. 524 U.S. 742 (1998).

347. Meritor Sav. Bank v. Vinson, 477 U.S. 57, 67 (1986).

348. Burlington Indus., 524 U.S. at 765.
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lish the plaintiff’s own failure to use reasonable care under the second
element.*

In a companion case, Faragher v. City of Boca Raton,” the Court
clarified the first element of the defense, holding that it had not been sat-
isfied by an employer who had a policy against sexual harassment but
failed to implement it effectively. The employer, a city parks and recrea-
tion department, had not disseminated its sexual harassment policy wide-
ly enough so that it could reach the relatively remote location, a lifeguard
station, where the plaintiffs worked. The employer also had failed to as-
sure employees that they could bypass their immediate supervisors in
complaining about harassment by the supervisors themselves, as alleged
in this case. Because of the size of the employer and its widely dispersed
operations, it was required to take more elaborate steps to publicize and
implement its policy than a small employer with a single workplace
would. Although the plaintiffs made only minimal efforts to complain
about the harassing conduct, this was an issue only under the second el-
ement of the defense. Because the employer had not established the first
element, it could not take advantage of the defense at all and accordingly
was held liable for the supervisors’ harassment.

When the affirmative defense recognized in Burlington Industries
and Faragher is not available, the employer might be exposed to either
greater or lesser liability. Liability is greater in cases in which the plain-
tiff proves that the harassment was accompanied by a “tangible employ-
ment action.” A finding to this effect results in strict liability of the em-
ployer without any affirmative defense. Because a finding of tangible
employment action has such significant consequences, the Court defined
the term with some care in Burlington Industries. As an initial matter, it
means something different from “quid pro quo” sexual harassment, a
term used in prior cases to describe demands for sexual favors accompa-
nied by threats or promises of employment-related benefits. As the facts

349. Some courts nevertheless have expressed doubts about whether the employer
must make out both elements of the defense in order to prevail. For examples of the dif-
fering positions, see Harrison v. Eddy Potash, 248 F.3d 1014, 1026 (10th Cir. 2001)
(employer must make out both elements of defense); Indest v. Freeman Decorating, Inc.,
164 F.3d 258, 266 (5th Cir. 1999) (opinion of Jones, J.) (employer need only prove its
own reasonable care), on subsequent publication of separate opinion, 168 F.3d 795, 796
(5th Cir. 1999) (Weiner, J., specially concurring) (employer must make out both elements
of defense).

350. 524 U.S. 775 (1998).
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of Burlington Industries make clear, an unfulfilled threat does not consti-
tute a tangible employment action. Typically, a tangible employment
action involves “hiring, firing, failing to promote, reassignment with sig-
nificantly different responsibilities, or a decision causing a significant
change in benefits.”””' Because “failing to promote” appears on this list,
a significant change in benefits apparently must be judged according to
the baseline of the benefits that would have been received in the absence
of the alleged harassment. Somewhat paradoxically, inaction can be suf-
ficient to create a “tangible employment action.”>

Other forms of harassment by supervisors can also result in liability
of the employer without any affirmative defense. If the harassing super-
visor is sufficiently high in the management of a corporate employer, his
actions are directly attributed to the corporation because he acts as its
alter ego.”” Thus, harassment by the company’s president constitutes
harassment by the company itself. So, too, harassment explicitly permit-
ted or condoned by the employer results in direct liability, although such
cases rarely arise in practice.’

At the opposite extreme, an employer is liable for harassment by co-
workers only if it is negligent in allowing the harassment to take place.
Both Burlington Industries and Faragher are concerned solely with har-
assment by supervisors and other managers of the employer. Employees
with the same status as the plaintiff are mentioned only in passing, but in
terms that restrict the employer’s liability to negligence in monitoring
their conduct.”” Because co-workers exercise no authority over the
plaintiff, the employer cannot be subjected to vicarious liability on the
ground that such employees acted as agents within the scope of their em-
ployment. The employer’s liability is limited to negligence in allowing a
hostile working environment to persist. The entire burden of proof con-
cerning the issue of reasonable care is therefore on the plaintiff, in con-

351. Burlington Indus., 524 U.S. at 761.

352. Id. A constructive discharge constitutes a tangible employment action, howev-
er, only if it results from official action of the employer, such as a demotion or a cut in
pay. Pennsylvania State Police v. Suders, 542 U.S. 129 (2004).

353. Burlington Indus., 524 U.S. at 758.

354.1d.

355. Faragher, 524 U.S. at 799. For a case involving harassment by co-workers that
has reached this conclusion, see Quinn v. Green Tree Credit Corp., 159 F.3d 759, 76667
(2d Cir. 1998).
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trast to the affirmative defense recognized in Burlington Industries and
Faragher.

In addition to formulating standards for imposing liability upon em-
ployers, the Supreme Court has sought to clarify the standards for deter-
mining what constitutes sexual harassment in the first place. The conduct
must be subjectively “unwelcome” to the plaintiff, and in hostile envi-
ronment cases, objectively “severe or pervasive.” Only egregious con-
duct meets the latter requirement, but as the Court made clear in Harris
v. Forklift Systems, Inc.,”® the plaintiff need not introduce evidence of
psychological injury in order to establish a hostile environment. As Jus-
tice O’Connor said, speaking for the Court, “Title VII comes into play
before the harassing conduct leads to a nervous breakdown.”” She also
strongly suggested that the standards for sexual harassment be deter-
mined according to the viewpoint of a “reasonable person,” instead of a
“reasonable woman” or a “reasonable man,” depending on the gender of
the plaintiff.”®

The latter possibility was taken up in Oncale v. Sundowner Offshore
Services, Inc.,” in which the Supreme Court recognized a claim by a
male plaintiff alleging sexual harassment by other male employees. Alt-
hough this form of harassment is atypical, Title VII does not distinguish
between male and female employees, either as victims of sexual harass-
ment or as perpetrators.”® Exactly when conduct between employees of
the same sex becomes sexual harassment presents a more difficult practi-
cal question. The Court again stated that the question must be resolved
by determining whether a “reasonable person” would find the harassing
conduct to be so severe or pervasive as to alter the conditions of em-
ployment, and emphasized that such an inquiry depends upon all of the
surrounding circumstances.” This reasoning has not been extended,
however, to protect against harassment on the basis of sexual orienta-

356.510 U.S. 17 (1993).

357.1d. at 22.

358. The Court used the phrase “reasonable person” twice in stating the standard for
liability, and Justice Ginsburg did so again in her concurring opinion. /d. at 21, 22; id. at
25 (Ginsburg, J., concurring).

359.523 U.S. 75 (1998).

360. /d. at 78-80.

361. Id. at 81.
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tion.*” Judicial efforts to achieve these results must take account of pro-

posals to amend Title VII to prohibit discrimination on this ground,
which have been actively considered in recent sessions of Congress.’*

The difficulty of establishing “severe or pervasive” harassment of
any kind based on a single comment was indirectly addressed by the Su-
preme Court in Clark County School District v. Breeden.*® That case
concerned a claim of retaliation for complaining about an alleged inci-
dent of sexual harassment involving the reaction of two co-workers to a
remark reportedly made by a prospective applicant for employment. The
applicant’s file was under evaluation by the plaintiff (a woman) and two
male co-workers. In the plaintiff’s presence, the male co-workers chuck-
led in response to a crude description of sexual activity made by the ap-
plicant and contained in his application file. The Supreme Court, sum-
marily reversing the decision below, held that their reaction to this
comment could not reasonably form the basis for a complaint of sexual
harassment and that, accordingly, the plaintiff had no claim of retaliation
for protesting about their behavior to her employer. The plaintiff, accord-
ing to the Court, had protested what was, “at worst an ‘isolated inci-
den[t]’ that cannot remotely be considered ‘extremely serious’ as our
cases require.”®

National Origin Discrimination

The prohibition in Title VII against discrimination on the basis of nation-
al origin raises three issues, the first more theoretical than the other two.
The first concerns the BFOQ exception for national origin. There is no
corresponding exception for race, yet classifications on the basis of race
closely resemble those on the basis of national origin. Congress has left

362. Simonton v. Runyon, 232 F.3d 33, 35 (2d Cir. 2000); Higgins v. New Balance
Athletic Shoes, Inc., 194 F.3d 252, 259 (1st Cir. 1999). Oncale has also been interpreted
not to allow a claim against an “equal opportunity” harasser, who engages in the same
harassment of men and women. Holman v. Indiana, 211 F.3d 399, 404 (7th Cir. 2000).
Oncale has been interpreted, however, to allow a claim by a man who alleged that he was
harassed because he was effeminate. Nichols v. Azteca Rest. Enters. Inc., 256 F.3d 864,
874 (9th Cir. 2001) (relying also on decision on sexual stereotyping).

363. The Employment Non-Discrimination Act of 2009 (ENDA), H.R. 3017, 111th
Cong., 1st Sess (2009).

364. 532 U.S. 268 (2001) (per curiam).

365. Id. at 271 (quoting Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998)).
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the different approach to these two, very similar forms of discrimination
to be explained and reconciled by the courts. The second issue concerns
the uncertain relationship between national origin and citizenship. The
law is now clear that Title VII does not prohibit discrimination based on
citizenship, or more precisely, lack of citizenship, which often disquali-
fies an individual from working under the immigration laws. Neverthe-
less, status as an alien is inevitably intertwined with national origin be-
cause virtually all aliens have a foreign national origin. The third issue
concerns the impact of “English only” rules in the workplace. Speaking a
foreign language again correlates strongly with foreign national origin,
so that a seemingly neutral requirement that all employees speak English
imposes a significant disadvantage on certain ethnic minorities, such as
Hispanics.

The BFOQ for national origin squarely raises the issue of how dis-
crimination on this ground differs from discrimination on the basis of
race. The BFOQ for national origin, like the BFOQ for sex, is available
only when an otherwise prohibited characteristic is “a bona fide occupa-
tional qualification reasonably necessary to the normal operation of that
particular business or enterprise.”* The BFOQ creates a narrow excep-
tion to the prohibitions against discrimination on the basis of sex, nation-
al origin, and religion, but not to the prohibition against discrimination
on the basis of race. The omission of a BFOQ for race reflects a deliber-
ate congressional decision to prohibit all racial classifications in em-
ployment. It also creates the anomaly that some classifications on the
basis of national origin are permissible while similar classifications on
the basis of race are not. At least in constitutional law, the two forms of
discrimination have been considered so similar that the prohibitions
against each have been regarded as equivalent.*”’

As a matter of legal doctrine, the anomaly created by the BFOQ for
national origin has been almost entirely eliminated by decisions giving
the BFOQ an exceedingly narrow interpretation. The narrowness of the
BFOQ has been discussed earlier in its application to sex discrimina-

366. § 703(e)(1), 42 U.S.C. § 2000e-2(e)(1) (1988); 110 Cong. Rec. 2550, 7271
(1964).

367. See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 287-99 (1978) (opin-
ion of Powell, J.); id. at 355-62 & n.34 (opinion of Brennan, White, Marshall, and
Blackmun, JJ.); Korematsu v. United States, 323 U.S. 214 (1944); Hirabayashi v. United
States, 320 U.S. 81 (1943).
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tion,*® and it is even more pronounced with respect to national origin.
The Supreme Court has never upheld a BFOQ for national origin; it has
only suggested in dictum that the BFOQ might justify a requirement that
executives of a subsidiary of a Japanese corporation be of Japanese
origin.*® Few lower courts have followed up on this suggestion,”” ap-
parently because of the difficulty of distinguishing between racial dis-
crimination and national origin discrimination. Although the distinction
might be easily drawn in theory—distinguishing Japanese, for instance,
from all other Asians—it remains unsettling in practice. It does not readi-
ly justify allowing one form of discrimination under the BFOQ when the
other, nearly identical, form of discrimination is subject to an absolute
prohibition.

A similar issue concerns the relationship between national origin and
citizenship. In Espinoza v. Farah Manufacturing Co.,””" the Supreme
Court held that discrimination against aliens did not constitute discrimi-
nation on the basis of national origin. The employer, Farah Manufactur-
ing Co., had located its plant near the Mexican border but refused to em-
ploy aliens and, in particular, persons of Mexican citizenship.
Nevertheless, of those employed at the plant, 96% were American citi-
zens of Mexican national origin. On these facts, the Court held that the
exclusion of aliens from employment did not violate Title VII. Disparate
treatment on the basis of alienage is not prohibited by Title VII, and at
least in this case, it resulted in no disparate impact upon persons of Mex-
ican national origin, because they constituted the overwhelming majority
of those employed at the plant.372 In other cases, however, disparate

368. See supra text accompanying notes 292-311.

369. Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S. 176, 189 n.19 (1982). This
decision also raises the further question of the relationship between Title VII and “treaties
of freedom and navigation” that allow foreign corporations in the United States to give
preferential treatment to citizens of their own country. See id. at 178-80; MacNamara v.
Korean Air Lines, 863 F.2d 1135, 1138-41 (3d Cir. 1988), cert. denied, 493 U.S. 944
(1989) (treaty provision that employers may select managers based on citizenship does
not conflict with Title VII but would conflict with and preempt Title VII if it resulted in
disparate impact on basis of race or national origin).

370. Tram N. Nguyen, Note, When National Origin May Constitute a Bona Fide
Occupational Qualification: The Friendship, Commerce, and Navigation Treaty as an
Affirmative Defense to a Title VII Claim, 37 Colum. J. Transnat’l L. 215, 245-47 (1998).

371.414 U.S. 86 (1973).

372.1d. at 93.
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treatment on the basis of alienage may result in disparate impact on the
basis of national origin. The practical problem arises in applying the the-
ory of disparate impact to such cases and, in particular, defining the labor
market so as to exclude aliens that the employer cannot legally hire.

The specific problem in Espinoza was addressed by Congress in a
comprehensive revision of the immigration and naturalization laws, the
Immigration Reform and Control Act of 1986 (IRCA).*” The IRCA con-
tained two complicated prohibitions against employment discrimination.
The first was designed mainly to protect aliens who were lawfully in this
country and had the right to work here despite their status as aliens. The
prohibition, however, applied more broadly, to all “protected individu-
als,” which includes citizens and several technically defined categories of
aliens. Everyone in these groups is protected from discrimination on the
basis of “citizenship status.”’* The second prohibition is against discrim-
ination on the basis of national origin, but only by employers who are not
covered by Title VII because they have fewer than fifteen employees.’”
Both prohibitions apply only to employers who have at least four em-
ployees.376

Another distinctive issue about national origin concerns the lan-
guages associated with particular ethnic groups. The most controversial
cases concern “English only” rules in the workplace. The EEOC has tak-
en the position that a requirement that employees speak English at all
times, even on breaks, will be presumed to be discriminatory and that a
requirement that employees speak English only at specified times, typi-
cally while actually working, must be justified by business necessity.””’
The courts of appeals that have addressed this issue have disagreed with
the EEOC, at least as to rules of the latter kind. They have applied the
theory of disparate impact to such rules but found that the plaintiff failed
to show any adverse impact from restrictions on speaking a foreign lan-

373. Pub. L. No. 99-603, 100 Stat. 3359 (1986) (codified as amended at 8 U.S.C.
and scattered sections of 7, 18, 20, 29, and 42 U.S.C. (20006)).

374. Immigration and Nationality Act §§ 274B(a)(1), 316(a), 8 U.S.C. §§ 1324b(a)(1),
1427(a) (2006).

375.1d. § 274B(a)(2)(B), 8 U.S.C. § 1324b(a)(2)(B).

376. 1d. §§ 274B(a)(2), 316(a), 8 U.S.C. §§ 1324b(a)(2), 1427(a).

377.29 C.F.R. § 1606.7 (2010).
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guage, usually Spanish, during working time.””® The disagreement, as in
many issues of employment discrimination law, concerns the burden of
proof. The EEOC places the burden of proof on the defendant to justify a
practice with a disparate impact on an ethnic minority, while the courts
impose it on the plaintiff to prove some substantial disadvantage suffered
from a prohibition on speaking a second language.

Religious Discrimination

The prohibition in Title VII against discrimination on the basis of reli-
gion is subject to the BFOQ exception,” but it is also subject to three
other provisions that apply only to religious discrimination. Section 702
creates an exception for employment by religious organizations and
schools “of individuals of a particular religion to perform work connect-
ed with the carrying on” of their activities;® § 703(e)(2) creates a simi-
lar, and seemingly redundant, exception for religious schools;”®' and
§ 701(j) defines “religion” to include “all aspects of religious observance
and practice, as well as belief, unless an employer demonstrates that he is
unable to reasonably accommodate to an employee’s or prospective em-
ployee’s religious observance or practice without undue hardship on the
conduct of the employer’s business.”** All of these provisions raise con-
stitutional issues under the religion clauses of the First Amendment and
have been interpreted to avoid constitutional doubts about their validity.
The exceptions for religious discrimination by religious organiza-
tions and schools in §§ 702 and 703(e)(2) do not, according to their lit-
eral terms, allow discrimination on other grounds. Nevertheless, the Su-
preme Court has recognized a constitutionally based exception for em-
ployment of ministers. In a case under the ADA, Hosanna-Tabor Evan-

378. Garcia v. Spun Steak Co., 998 F.2d 1480, 1485-90 (9th Cir. 1993), cert. de-
nied, 512 U.S. 1228 (1994); Garcia v. Gloor, 618 F.2d 264, 270 (5th Cir. 1980), cert.
denied, 449 U.S. 1113 (1981).

379. § 703(e)(1), 42 U.S.C. § 2000e-2(e)(1) (2006).

380. § 702,42 U.S.C. § 2000e-1 (2006).

381. § 703(e)(2), 42 U.S.C. § 2000e-2(e)(2) (2006). Section 702 originally was re-
stricted to employees working in religious activities, but § 703(e)(2) was not. In 1972,
however, § 702 was expanded to cover all the activities of religious organizations and
schools. H.R. Rep. No. 92-899, at 16 (1972). This change made the exception in §
703(e)(2) for educational institutions largely redundant.

382. § 701(j), 42 U.S.C. § 2000e(j) (20006).
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gelical Lutheran Church and School v. EEOC,* the Court held that the
Religion Clauses of the First Amendment “bar the government from in-
terfering with the decision of a religious group to fire one of its minis-
ters.”** The Court endorsed lower court decisions that had recognized a
“ministerial exception” to laws against employment discrimination but
declined “to adopt a rigid formula for deciding when an employee quali-
fies as a minister.”* The employee in that case, Perich, was a teacher in
a religious school who had been “called” to the ministry by a Lutheran
church. She covered religious material in her teaching, but no more than
a secular teacher would have in the same position. The Court found four
factors decisive in identifying Perich as a minister: “the formal title given
by the Church, the substance reflected in that title, her own use of that
title, and the important religious functions she performed for the
Church.”**

Similar questions, both statutory and constitutional, have arisen over
the definition of “religion” in § 701(j) and, in particular, over the duty of
employers to accommodate religious observances or practices “without
undue hardship on the conduct of the employer’s business.” The Su-
preme Court resolved most of these questions in Trans World Airlines,
Inc. v. Hardison.™ Tt held that § 701(j) does not require an employer to
accommodate an employee’s religious practices at “more than a de min-
imis cost” and that accommodation by subordinating the seniority rights
of other employees would involve unequal treatment on the basis of reli-
gion.”® In another case, the Court held that the duty to accommodate
does not require the employer to accept an employee’s proposed accom-
modation if its own accommodation is otherwise adequate.”® In narrowly
interpreting the duty to accommodate, the Court implied, although it did

383.132 S. Ct. 694 (2012).

384. 1d. at 702.

385. Id. at 707.

386. Id. at 708. Concurring opinions would have given greater scope to the excep-
tion by deferring “to a religious organization’s good-faith understanding of who qualifies
as its minister,” id. at 710 (Thomas, J., concurring), or by applying the exception when-
ever an individual, regardless of title, “leads a religious organization, conducts worship
services or important religious ceremonies or rituals, or serves as a messenger or teacher
of its faith.” Id. at 712 (Alito, J., concurring).

387.432 U.S. 63 (1977).

388. Id. at 84.

389. Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60 (1986).
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not hold, that a narrow duty to accommodate was consistent with the
Free Exercise Clause and that a broader duty to accommodate might be
inconsistent with the Establishment Clause. The Court’s interpretation of
§ 701(j) appears to avoid or minimize these constitutional questions.

A case explicitly decided on constitutional grounds confirms this
conclusion. In Estate of Thornton v. Caldor, Inc.;** the Court held un-
constitutional a state statute that gave employees an absolute right to re-
fuse to work on the Sabbath of their choice. The Court held that the stat-
ute violated the Establishment Clause of the First Amendment because it
conferred a benefit only on employees who observed the Sabbath and
because it allowed for no exceptions, such as an employer’s attempt to
make reasonable accommodations. In a concurring opinion, Justice
O’Connor suggested that these facts distinguished the reasonable ac-
commodation provision in § 701(j) from the state statute before the
Court.”

Justice O’Connor’s suggestion was confirmed by the brief but con-
troversial history of the Religious Freedom Restoration Act of 1993
(RFRA).”” The RFRA was intended to expand upon the constitutional
protection of religious practices recognized by the Supreme Court, which
required only strict neutrality toward religion.”> The RFRA prohibited
the states and the federal government from imposing any substantial bur-
den upon the exercise of religion, even by neutral rules of general appli-
cation, unless it was accomplished by the least restrictive means availa-
ble to serve a compelling government interest.’” When the
constitutionality of RFRA was subsequently considered by the Supreme
Court, however, the statute was held unconstitutional insofar as it applied
to the states.*” According to the Court, the RFRA exceeded the power of
Congress to enforce constitutional rights under the Fourteenth Amend-
ment and, instead, sought to define those rights contrary to the Court’s
own prior decisions. Although the details of this reasoning are complex

390.472 U.S. 703 (1985).

391. Id. at 711-12 (O’Connor, J., concurring). Accord Protos v. Volkswagen of Am.
Inc., 797 F.2d 129, 135-37 (3d Cir. 1986).

392. 107 Stat. 1488, 42 U.S.C. §§ 2000bb to 2000bb-4 (2006).

393. Employment Div., Dep’t of Human Res. v. Smith, 494 U.S. 872, 878-82
(1990).

394.42 U.S.C. § 2000bb-1 (2006).

395. City of Boerne v. Flores, 521 U.S. 507, 529-36 (1997).
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and controversial, the ultimate result is clear: Legislative protection of
religious freedom can only operate within a narrow area defined by sev-
eral different constitutional restrictions.

Retaliation

Like many comprehensive statutes, Title VII contains substantive provi-
sions that safeguard the operation of its procedures for enforcement. In
Title VII, these are provisions against retaliation, such as discipline or
discharge, for invoking rights under the statute. Employers are prohibited
from taking any action that deters or punishes any attempt to enforce
rights under the statute. Section 704(a) protects employees and applicants
in two separate ways: for having “opposed any practice made an unlaw-
ful employment practice by this title” or for having “made a charge, testi-
fied, assisted, or participated in any manner in an investigation, proceed-
ing, or hearing under this title.”*® The first of these clauses, which
protects opposition by self-help, has generally been more narrowly inter-
preted than the second, which protects participation in enforcement pro-
ceedings.

Opposition under the first clause raises questions about the form of
protest used. In general, the less disruptive the form of protest, the more
likely it is to be protected. For instance, the Supreme Court has recently
held that an employee’s response to her employer’s questions about al-
leged sexual harassment in the workplace constituted protected opposi-
tion.”’ The employee could not be disciplined or discharged because she
spoke out about sexual harassment at the employer’s request. By con-
trast, forms of protest that involve violence or destruction of property
clearly are unprotected. Between these two extremes fall the traditional
forms of protest used by unions and labor organizers, such as strikes,
picketing, and boycotts. In a case arising under the National Labor Rela-
tions Act (NLRA), the Supreme Court held that picketing to protest al-
legedly discriminatory practices was not protected by the NLRA because
it was not authorized by the union that represented the employees in-
volved.”® Although the Court did not decide the question whether the

396. § 704(a), 42 U.S.C. § 2000e-3(a) (2006).

397. Crawford v. Metro. Gov’t of Nashville & Davidson Cnty., 129 S. Ct. 846
(2009).

398. Emporium Capwell Co. v. W. Addition Cmty. Org., 420 U.S. 50 (1975).

83



Major Issues in the Federal Law of Employment Discrimination

employees’ conduct was protected under § 704(a) of Title VIL** its

holding implied that their conduct was also unprotected under Title VII;
otherwise, the employees could have obtained substantially the same
remedy under Title VII that they were denied under the NLRA. The im-
plication, as some courts have held, is that protection for opposition
through economic pressure is no more extensive under § 704(a) than un-
der the corresponding provision of the NLRA.**

Unlike permissible means, the permissible ends under the opposition
clause have been consistently interpreted in favor of protection. The pro-
test need not be against an employment practice known to be unlawful.
The person engaged in opposition need only have a reasonable belief that
the practice is prohibited by Title VIL*' These rules justifiably take ac-
count of the difficulty—and perhaps for nonlawyers, the impossibility—
of determining whether a disputed employment practice actually violates
Title VII.

The participation clause poses few of the ambiguities of the opposi-
tion clause. Since Title VII is enforced almost entirely through adminis-
trative and judicial proceedings—rather than through employee self-
help—the statute must protect employees’ access to the remedial mecha-
nisms that it has established. This clause has therefore been broadly con-
strued to protect participation in state proceedings related to enforcement
of Title VIL*” and all other forms of participation, even those that might
be defamatory under state law.*” In the latter case, the employer’s reme-
dy is not through retaliation but through a lawsuit in state court.*” Any
adverse action taken by an employer after an employee has commenced
enforcement proceedings, or participated in them in any way, can support
a claim of retaliation. For this reason, the participation clause plays an
important role in private litigation under Title VII. It often furnishes an
added claim for relief, in addition to the claim of discrimination that gave
rise to enforcement proceedings in the first place.

399. Id. at 70-73.

400. National Labor Relations Act § 7, 29 U.S.C. § 157 (2006). See, e.g., Hochstadt
v. Worcester Found. for Experimental Biology, 545 F.2d 222 (1st Cir. 1976).

401. E.g., Berg v. La Crosse Cooler Co., 612 F.2d 1041 (7th Cir. 1980).

402. Hicks v. ABT Assocs., Inc., 572 F.2d 960, 968—69 (3d Cir. 1978) (dictum).

403. Pettway v. Am. Cast Iron Pipe Co., 411 F.2d 998, 1003-08 (5th Cir. 1969).

404. Id. at 1007 n.22.
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The general structure of proof for claims of retaliation follows
McDonnell Douglas Corp. v. Green®™ in shifting the burden of produc-
tion from the plaintiff to the defendant. The plaintiff has the burden of
producing evidence that he or she engaged in protected activity and suf-
fered an adverse decision by the employer, and that there was a causal
connection between the protected activity and the employer’s decision.
The decision need not have adverse effects upon the plaintiff’s condi-
tions of employment but need only be “materially adverse to a reasona-
ble employee or job applicant” and “harmful to the point that they could
well dissuade a reasonable worker from making or supporting a charge
of discrimination.”**® Harm to third parties by the employer also can
support a claim for retaliation, as the Supreme Court held in Thompson v.
North American Stainless, LP.*"" The plaintiff in that case, Thompson,
was the fiancée of another employee, Regalado, who filed a charge of
sex discrimination against the employer. Thompson alleged that he was
fired in retaliation for Regalado’s charge, and the Court held that this
allegation was sufficient to bring him within the “zone of interests” pro-
tected by § 704(a).*®

If the plaintiff establishes the causal connection between an adverse
decision and protected activity, the defendant then has the burden of pro-
ducing a legitimate, nondiscriminatory reason for its decision; the plain-
tiff has the burden of producing evidence that the offered reason is a pre-

405.411 U.S. 792 (1973).

406. Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 57 (2006).

407. 131 S. Ct. 863 (2011).

408. Id. at 870. The trend toward expanding prohibitions against retaliation is also
apparent in claims under other statutes. In Kasten v. Saint-Gobain Performance Plastics
Corp., 131 S. Ct. 1325 (2011), the Court held that an oral complaint of illegal activity
was sufficient to trigger the (particular) prohibition against retaliation under the Fair La-
bor Standards Act. That prohibition extended to any employee who “has filed any com-
plaint” of illegal activity under the act, 29 U.S.C. § 215(a)(3), but the Court held that an
oral complaint was the functional equivalent, a position supported by agencies that ad-
minister the act. No similar issue arises under Title VII because § 704(a) does not use the
word “filed.” It is sufficient if the plaintiff “opposed” an unlawful employment practice
or “participated” in enforcement proceedings.
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text for retaliation.*” As in individual claims of disparate treatment, the
burden of persuasion remains entirely on the plaintiff.*"°

A claim of retaliation, if supported by sufficient evidence to be sub-
mitted to the jury, raises the value of the plaintiff’s potential recovery in
two ways. First, a plaintiff who has been the victim of retaliation has a
greater chance of winning the jury’s sympathy on the underlying claim
of discrimination. Second, proof of retaliation goes a long way toward
justifying an award of punitive damages, which are available only upon
proof that the defendant acted “with malice or with reckless indifference
to the federally protected rights of an aggrieved individual.”*'" The cru-
cial issue in retaliation claims, however, as in claims of discrimination, is
whether the plaintiff has presented sufficient evidence to survive a mo-
tion for summary judgment or a motion for judgment as a matter of law,
and therefore, sufficient evidence to have the claim submitted to the jury.

Advertising

Section 704(b) generally prohibits discrimination in advertising for
jobs.*'? Because it regulates the press, § 704(b) raises questions under the
First Amendment, but these are easily resolved. If the underlying activity
can be prohibited—such as selling narcotics—then advertisements for
the activity can be prohibited also. Accordingly, the Supreme Court has
readily upheld statutory prohibitions against discrimination in ‘“help
wanted” advertising.413

Section 704(b) does raise a difficult issue of standing, however. The
individuals harmed by advertising in violation of § 704(b) are only those
who have been deterred from applying for the job advertised. Those who
applied for the job, even if they were rejected, were not harmed by the
advertisement, even if they suffered discrimination in hiring. By defini-
tion, the latter individuals applied for the job despite the advertisement.
Nevertheless only those least likely to sue—deterred nonapplicants—

409. Jalil v. Avdel Corp., 873 F.2d 701, 706 (3d Cir. 1989), cert. denied, 493 U.S.
1023 (1990); Taitt v. Chem. Bank, 849 F.2d 775, 777 (2d Cir. 1988); Miller v. Fairchild
Indus., Inc., 797 F.2d 727, 731 (9th Cir. 1986), cert. denied, 494 U.S. 1056 (1990).

410. Jalil, 873 F.2d at 706.

411.42 U.S.C. § 1981a(b)(1) (2006).

412. § 704(b), 42 U.S.C. § 2000e-3(b) (2006).

413. E.g., Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S.
376 (1973).
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appear to have standing to assert claims under § 704(b). Enforcement of
this provision, therefore, has been indirect, through the threat of claims
of discrimination in hiring. Few forms of evidence are as compelling as
discriminatory advertising to support a claim of discrimination in related
employment practices.

Coverage

The coverage of Title VII raises numerous issues of varying significance.
Section 701 makes Title VII applicable to all employers with fifteen or
more employees in an industry affecting commerce; all labor organiza-
tions in an industry affecting commerce; and all employment agencies
that regularly provide employment to statutorily defined employees.*'*
The statutory definition of “employer” includes state and local govern-
ment but excludes the United States and related entities, Indian tribes,
and certain private membership clubs.*”” The exception for the United
States and related entities is largely, but not entirely, offset by the special
provisions for coverage of employees of the United States.*'

Section 701 reflects diverse concerns, such as protecting the freedom
of association of smaller employers, or at least leaving them to be regu-
lated only by state law; recognizing the greater ability of larger employ-
ers to comply with a complex statutory scheme; and providing a special
remedy for federal employees consistent with the remedies available un-
der the civil service system. The limit on the size of employers, together
with provisions in the Civil Rights Act of 1991 limiting liability for dam-
ages based on the size of the employer, have led most of the circuits to
hold that individual agents of an employer are not covered by the statute
at all.*'”” This issue has been most frequently litigated in sexual harass-

414. § 701(b)—(e), 42 U.S.C. § 2000e(b)—(e) (2006).

415. § 701(a)—(b), 42 U.S.C. § 2000e(a)—(b) (2006).

416. § 717(a), 42 U.S.C. § 2000e-16(a) (2006). The Civil Rights Act of 1991 also
added special provisions for claims by employees of the Senate (but not the House of
Representatives), but these have now been superseded by the Congressional Accountabil-
ity Act of 1995, codified at 2 U.S.C. §§ 1301-1433 (2006). This Act makes employees of
the Senate and the House subject to Title VII and the other federal employment discrimi-
nation statutes but provides special procedures for enforcement. /d. §§ 1302, 1311, 1401.

417. E.g., Albra v. Advan, Inc., 490 F.3d 826, 830 (11th Cir. 2007); Powell v. Yel-
low Book USA, Inc., 445 F.3d 1074, 1079 (8th Cir. 2006); Tomka v. Seiler Corp., 66
F.3d 1295 (2d Cir. 1995); Williams v. Banning, 72 F.3d 552, 555 (7th Cir. 1995); Miller
v. Maxwell’s Int’l Inc., 991 F.2d 583 (9th Cir. 1993), cert. denied, 510 U.S. 1109 (1994).
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ment cases, in which the plaintiff has sued both the employer and a su-
pervisor who has allegedly engaged in harassment.*®

There is much routine litigation over the question whether an em-
ployer has fifteen or more employees,*"® and this question, like all ques-
tions of coverage, goes to the merits of the plaintiff’s claim, not the sub-
ject-matter jurisdiction of the court.*” Two questions of general
significance have also arisen with some frequency: whether Title VII
extends to all aspects of employment and whether it extends to employ-
ees who work outside the United States. The first question has been re-
solved in favor of coverage, reaching such conditions and benefits from
employment as eligibility for partnership in a law firm*' and pension
benefits.*” The question of coverage of employees working overseas was
first resolved by the Supreme Court against coverage,* but this decision
was overruled by the Civil Rights Act of 1991, which explicitly extends
coverage to American citizens employed overseas by American employ-
ers and corporations controlled by such employers.*”* This extension of
coverage is subject to a defense that compliance with Title VII would
violate the law of the country of employment.425

418. E.g., Lissau v. S. Food Serv., 159 F.3d 177, 181 (4th Cir. 1998); Paroline v.
Unisys Corp., 879 F.2d 100 (4th Cir. 1989), vacated in part on other grounds, 900 F.2d
27 (4th Cir. 1990); Grant v. Lone Star Co., 21 F.3d 649 (5th Cir. 1994).

419. In Clackamas Gastroenterology Assocs., P.C. v. Wells, 538 U.S. 440 (2003),
the Supreme Court held that physicians, who were also shareholders and directors of a
professional corporation, should be counted as employees according to the common-law
test of control over their actions by the firm. All employees who meet this test are count-
ed over the relevant period, whether or not they are actually working on the days in ques-
tion. Walters v. Metro. Educ. Enters., Inc., 519 U.S. 202 (1997).

420. Arbaugh v. Y & H Corp., 546 U.S. 500 (2006).

421. Hishon v. King & Spaulding, 467 U.S. 69, 74-76 (1984).

422. Arizona Governing Comm. v. Norris, 463 U.S. 1073 (1983) (per curiam); City
of Los Angeles Dep’t of Water & Power v. Manhart, 435 U.S. 702, 708-11 (1978).

423. EEOC v. Arabian Am. Oil Co., 499 U.S. 244 (1991).

424. §§ 701(f), 702(c), 42 U.S.C. §§ 2000e(f), 2000e—1(c) (2006).

425. § 702(b), 42 U.S.C. § 2000¢e-1(b) (2006).
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Title VII establishes an enforcement scheme that is divided into three
stages: state or local administrative proceedings to enforce state law or
local ordinances against employment discrimination; investigation and
conciliation by the EEOC; and litigation, either in public actions by the
EEOC or the Attorney General, or in private actions. The first stage, state
or local administrative remedies, must be exhausted only if a state or lo-
cality has enacted a statute or ordinance against employment discrimina-
tion.”® An EEOC regulation contains an authoritative list of states and
localities with appropriate agencies.427 The EEOC must give “substantial
weight” to the findings of state and local agencies,”® but the courts are
not bound by any administrative findings, whether by state or local agen-
cies or by the EEOC.*” Federal courts, however, are bound by the deci-
sions of state courts reviewing state or local administrative agencies.*’
At the second stage, the EEOC exercises no adjudicatory authority,
except in cases filed by federal employees and certain high-level state
employees, for which special procedures apply.”' The only powers of
the EEOC are to investigate charges, determine whether there is reasona-
ble cause to support them, attempt to reach a settlement through concilia-
tion, and decide whether to sue or, if the charge is filed against a state or
local government agency, refer it to the Attorney General for a decision
whether to sue.*” If conciliation does not result in a settlement satisfacto-

426. § 706(c), (d), 42 U.S.C. § 2000e-5(c), (d) (2006); 29 C.F.R. § 1601.70 (2010).

427.29 C.F.R. § 1601.74 (2010).

428. § 706(b), 42 U.S.C. § 2000e-5(b) (2006).

429. Astoria Fed. Sav. & Loan Ass’n v. Solimino, 501 U.S. 104, 106 (1991); Univ.
of Tenn. v. Elliott, 478 U.S. 788, 795-96 (1986); McDonnell Douglas Corp. v. Green,
411 U.S. 792, 798-800 (1973). However, federal courts may be bound by the unreviewed
decisions of state agencies as they affect claims under other federal statutes. Univ. of
Tenn., 478 U.S. at 796-99.

430. Kremer v. Chem. Constr. Corp., 456 U.S. 461 (1982).

431. § 717(b), 42 U.S.C. § 2000e-16 (2006); Civil Rights Act of 1991 § 321, 105
Stat. 1071, 1097. Employees of the House of Representatives and the Senate are subject
to separate procedures established by each house. /d. §§ 117, 301-19, 105 Stat. 1071,
1080, 1088-96. Presidential employees also are subject to special procedures. /d. § 320,
105 Stat. 1071, 1096-97.

432. § 706(f), 42 U.S.C. § 2000e-5(f) (2006); U.S. EEOC v. Ill. State Tollway Auth.,
800 F.2d 656 (7th Cir. 1986).
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ry to the charging party and if the EEOC or the Attorney General decides
not to sue, the EEOC issues a right-to-sue letter to the charging party.*’
Apart from the requirement of exhaustion of state and local administra-
tive remedies and timely filing with the EEOC, the details of prior ad-
ministrative proceedings are not generally significant in Title VII litiga-
tion.

At the third stage, after receipt of a right-to-sue letter, the charging
party can sue in either federal or state court.**

Statutes of Limitations
Limitations for Filing with the EEOC

The limitation for filing charges with the EEOC depends upon the exist-
ence of a state or local agency to enforce a statute or ordinance against
employment discrimination. In a state or locality without such an agency,
a charge must be filed with the EEOC within 180 days of the alleged dis-
crimination.”’ In a state or locality with such an agency, a charge must
be filed with the EEOC within 300 days of the alleged discrimination or
within 30 days of notice of termination of state or local proceedings,
whichever period expires first.”® Moreover, if an individual files a
charge with the EEOC without first exhausting appropriate state or local
administrative remedies, the EEOC must defer action on the charge for
60 days or until the termination of state or local proceedings, whichever
occurs first.*’

In Love v. Pullman Co.,”" the Supreme Court approved the EEOC’s
treatment of charges filed with the EEOC before exhaustion of state or
local administrative remedies. In such cases, exhaustion of state and local
administrative remedies is accomplished automatically by the EEOC,
which refers the charge to the state or local agency and then, after expira-
tion of the 60-day deferral period, reactivates the charge within its own
proceedings.”’ In Mohasco Corp. v. Silver,"** the Court examined the

438

433. § 706(b), (e), (g), 42 U.S.C. § 2000e-5(b), (e), (g) (2006).
434. Yellow Freight Sys., Inc. v. Donnelly, 494 U.S. 820 (1990).
435. § 706(e), 42 U.S.C. § 2000e-5(e)(1) (2006).

436. Id.

437. § 706(c), (d), 42 U.S.C. § 2000e-5(c), (d) (2006).

438.404 U.S. 522 (1972).

439.29 C.F.R. § 1601.13 (2010).

440. 447 U.S. 807 (1980).
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effect of this practice on the limitation for filing with the EEOC. Essen-
tially, the Court combined the 300-day limitation for filing with the
EEOC with the 60-day deferral period for state or local proceedings. The
result was the “240-day maybe” rule. The 240-day branch of the rule de-
rives from the 300-day branch of the limitation, less the 60-day deferral
period. The Court reasoned that a charge initially filed with the EEOC
without exhaustion of state or local administrative proceedings is effec-
tively filed with the EEOC only 60 days later, when the charge is reac-
tivated by the EEOC after referral to the state or local agency.*"' Conse-
quently, the original limitation of 300 days for effective filing with the
EEOC must be shortened by 60 days to 240 days for initial filing. Sixty
days of the 300-day limitation are taken up by the deferral period in
which the EEOC cannot act on the charge. The “maybe” branch of the
rule derives from the part of the deferral rule that ends the deferral period
upon termination of state or local proceedings. Even if a charge is initial-
ly filed with the EEOC more than 240 days after the alleged discrimina-
tion, the charge may still be effectively filed with the EEOC within 300
days of the alleged discrimination if state or local administrative pro-
ceedings terminate in less than 60 days. Termination can occur, for in-
stance, if the state or local agency dismisses the charge. Termination
ends the deferral period and, under EEOC regulations, automatically re-
activates the charge with the EEOC before the expiration of the 300-day
limitation.**

The problem with Mohasco’s “240-day maybe” rule is that a 240-
day limitation appears nowhere in the statute. The rule is thus difficult to
find and understand, especially for nonlawyers who are supposed to be
able to file charges with the EEOC without the assistance of counsel.*”
The chief argument for the “240-day maybe” rule is that it is the only
rule that results in equal treatment of those who file charges initially with
the EEOC and those who file charges with the EEOC only after exhaust-
ing state or local administrative remedies. Both have 300 days from the
date of the alleged discrimination and 240 days after the deferral period
to file a timely charge with the EEOC.**

441. Id. at 815-817;29 C.F.R. § 1601.13 (2010).

442. § 706(c), (d), 42 U.S.C. § 2000e-5(c), (d) (2006); 29 C.E.R. § 1601.13(a)(3)(ii)
(2010).

443. Love, 404 U.S. at 527.

444. Mohasco, 447 U.S. at 825.
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The EEOC has alleviated much of the uncertainty created by the
“240-day maybe” rule by entering into work-sharing agreements with
state and local agencies, as it has in many states. Such agreements are
expressly authorized by § 709(b)*** and typically provide for waiver of
jurisdiction of the state or local agency if necessary to ensure that a
charge is timely filed with the EEOC. These provisions become critical if
the plaintiff has filed with the EEOC or the state agency within the
“maybe” period identified in Mohasco: more than 240 days but no more
than 300 days after the alleged discrimination. In EEOC v. Commercial
Office Products Co.,** the Supreme Court held that waiver of state juris-
diction over charges filed in this period, followed by automatic referral
of these charges to the EEOC, satisfies the 300-day limitation. Although
the work-sharing agreements effectively circumvent the 60-day deferral
period required by § 706(c) and (d), they follow the principle, endorsed
by Love, that the EEOC can assist nonlawyers in complying with the
complex procedures created by Title VII. Moreover, work-sharing
agreements do not encroach upon the power of state and local agencies to
process charges during the 60-day deferral period, since they require the
consent of those agencies.

The Supreme Court has also simplified the time limits for filing with
the EEOC by holding that compliance with the time limits for filing with
state or local agencies is not necessary in order to exhaust such remedies.
In Oscar Mayer & Co. v. Evans,* the Court interpreted a provision of
the Age Discrimination in Employment Act, adopted verbatim from Title
VII, to mean that the only requirement for filing a charge with a state or
local administrative agency is “the filing of a written and signed state-
ment of the facts upon which the proceeding is based.”** Relying exten-
sively on the legislative history of Title VII, the Court reasoned that this
provision listed all of the requirements for a filing sufficient to exhaust
state or local remedies. Since filing within the state or local limitation
was not listed, it was not necessary.** Although most of the appellate

445. § 709(b), 42 U.S.C. § 2000e-8(b) (2006); see also § 705(g)(1), 42 U.S.C. § 2000e-
4(2)(1) (2006).

446.486 U.S. 107 (1988).

447.441 U.S. 750 (1979).

448. Age Discrimination in Employment Act, 29 U.S.C. § 633(b) (2006). The corre-
sponding provision in Title VII is § 706(c), 42 U.S.C. § 2000e-5(c) (2006).

449. Oscar Mayer, 441 U.S. at 759.
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courts to consider the issue have applied this reasoning to Title VII
claims, some district courts have doubted whether it allows plaintiffs to
take advantage of the 300-day limitation for filing with the EEOC if they
have failed to satisfy a state limitation of at least 180 days.*"

The time limit for filing charges has been further simplified by an
EEOC regulation that permits an unsworn charge to be filed within the
limitation period, even though Title VII requires charges to be “under
oath or affirmation,”®" and that allows later verification of the charge to
relate back to the date of initial filing. This regulation was upheld by the
Supreme Court in Edelman v. Lynchburg College.*” Charges usually are
filed on a form supplied by the EEOC, but it is not necessary to do so.
The Supreme Court has upheld the sufficiency of an intake questionnaire
filed with the EEOC, along with supporting affidavits. The documents
filed need only identify the parties involved and be “reasonably con-
strued as a request for the agency to take remedial action to protect the
employee’s rights or otherwise settle a dispute between the employer and
the employee.”**

Limitations for Filing in Court

For private actions, the limitation for filing in federal court is 90 days
from receipt of a right-to-sue letter.*”* When a plaintiff represents him-
self or herself pro se and files the right-to-sue letter as a complaint, it is
usually insufficient to satisfy or toll the 90-day limitation.*>” If the letter
is accompanied by the charge filed with the EEOC, however, it may con-
stitute “a short and plain statement of the claim showing that the pleader
is entitled to relief” under Federal Rule of Civil Procedure 8(a)(2).*

450. Martinez v. UAW, Local 1373, 772 F.2d 348, 350-52 (7th Cir. 1985) (dictum);
Lowell v. Glidden-Durkee, 529 F. Supp. 17, 21-26 (N.D. I11. 1981).

451. § 706(b), 42 U.S.C. § 2000e-5(b) (2006).

452. 535 U.S. 106, 118-19 (2002).

453. Fed. Express Corp. v. Holowecki, 552 U.S. 389, 402 (2008).

454. § 706(f)(1), 42 U.S.C. § 2000e-5(f)(1) (2006).

455. Baldwin Cnty. Welcome Ctr. v. Brown, 466 U.S. 147 (1984).

456. Judkins v. Beech Aircraft Corp., 745 F.2d 1330 (11th Cir. 1984). The require-
ments for pleading must nevertheless show a plausible basis for establishing discrimina-
tion. Aschcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009); Coleman 